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HISTORY OF THE PROCEEDING


This decision dismisses a complaint which Melissa Johnson filed against The Peoples Natural Gas Company, d/b/a Dominion Peoples (Peoples) on January 17, 2006.  The complaint is a late-filed appeal from the decision upon informal complaint issued by the Commission’s Bureau of Consumer Services (BCS) on November 10, 2005 at BCS Case No. 1908726.  Ms. Johnson sought a payment arrangement from BCS, which directed her to pay, beginning in January 2006, her budget bills plus $15.00 per month toward her arrearage.  The Commission served the complaint upon Peoples on January 19, 2006, and Peoples answered the complaint on February 21, 2006. 


The Commission held an initial hearing by telephone on May 9, 2006.  Ms. Johnson represented herself and testified on her own behalf.  Horace P. Payne, Jr., Esquire, represented Peoples.  Peoples presented the testimony of Karen Clunas, a Peoples customer relations program specialist.  Ms. Clunas sponsored two exhibits which were admitted into the record.  At the hearing Peoples arranged with Ms. Johnson to visit her residence to obtain an actual meter reading and conduct a high bill investigation.  First Interim Order issued May 9, 2006 directed Peoples to file, as a late-filed exhibit, the results of its high bill investigation by May 16, 2006, and directed Ms. Johnson to file objections, if any, to the late-filed exhibit by May 23, 2006.


Peoples submitted the late-filed exhibit on May 16, 2006, and Ms. Johnson has not filed an objection to its admission into the record of this proceeding.  The exhibit is admitted into the record in the order which appears at the end of this decision.



The record in this proceeding, which consists of three exhibits and a tape recording of the proceeding, closed on May 23, 2006 by notation on the OALJ Hearing Report form.  The parties did not file briefs.

FINDINGS OF FACT
1. Melissa Johnson resides at 377 Main Street, Floor 2, Pittsburgh, PA 15201.  She receives mail at P.O. Box 40322, Pittsburgh, PA 15201.  Testimony of Ms. Johnson.
2.  Ms. Johnson is a residential heat customer of Peoples.  She uses gas for cooking, water heating and space heating.  Her apartment is on two floors, but the attic is not heated.  Her apartment consists of a dining room, bedroom, living room and bathroom.  Testimony of Ms. Johnson.
3.  Ms. Johnson lives alone and the number of occupants residing in her apartment has not changed in the last two years.  Testimony of Ms. Johnson.
4. Ms. Johnson has an electric heater which she stated she used last winter.  Testimony of Ms. Johnson.
5. Ms. Johnson is employed at the Harmarville Care Center.  Her monthly gross pay is $1,600.00, an amount which has increased slightly since April 2005.  Testimony of Ms. Johnson.
6. On November 10, 2005, the BCS issued a decision upon informal complaint at BCS Case No. 1908726, directing Ms. Johnson to pay her budget bills (then $122.00 monthly) plus $15.00 per month toward an arrearage of $850.16.  Peoples Ex. B. 

7. At the time of the hearing the balance on Ms. Johnson’s account was $1,304.55 and her budget bill amount was $117.  Testimony of Ms. Clunas.

8. Ms. Johnson made payments of $100.00 toward her gas bill on January 9, February 6 and March 6, 2006.  These payments are less than her budget bill amount.  Testimony of Ms. Clunas; Peoples Ex. A.

9. Since April 2005, Peoples has obtained 4 actual meter readings for Ms. Johnson’s account, 3 customer reads and 12 estimated reads.  Some of the customer reads and estimated reads are near the same dates.  Ms. Johnson’s meter is inside her residence and Peoples has been unable to obtain actual readings every other month.  Testimony of Ms. Clunas; Peoples Ex. A.

10. Ms. Johnson’s monthly gross income is over the Dollar Energy income guidelines.  Testimony of Ms. Clunas.

11. Ms. Johnson received two previous BCS decisions.  On April 1, 2005, BCS directed her to pay her budget bill (then $101.00) plus $60.00 toward her arrearage.  On March 3, 2005, BCS directed her to pay her budget bill (then $108.00) plus $15.00 toward her arrearage.  Testimony of Ms. Clunas.

12.  On May 11, 2006, Peoples sent a customer service representative to Ms. Johnson’s residence to investigate her high bill complaint.  The representative discovered that Peoples had overestimated Ms. Johnson’s account for March and April 2006.  The actual read in January was 408.6.  The March bill estimated the meter reading at 439.4 and the April bill estimated the meter reading at 450.8.  The actual reading obtained on May 11, however, displayed the meter reading only 426.5.  As a result, Peoples canceled the March and April billings and re-billed the account using the May 11, 2006 reading.  This resulted in a credit to Ms. Johnson’s account.   Peoples Ex. A and C.
DISCUSSION



The Public Utility Code, 66 Pa. C.S. §332(a), places the burden of proof upon a proponent seeking an order of affirmative relief from the Commission.  As the party seeking to obtain an affordable payment plan from the Commission, Ms. Johnson bears the burden of proving she is entitled to the relief she seeks in this case.  For the following reasons, she has not met this burden.

Payment Arrangement



Ms. Johnson seeks a “new payment agreement” on her account for residential natural gas service with Peoples.  As a creature of legislation, the Commission possesses only the authority the State Legislature has specifically granted to it in the Public Utility Code (the “Code”), 66 Pa. C.S. §§101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.
  When deciding upon an appropriate payment plan for utility service, the Commission must abide by the provisions of the Responsible Utility Customer Protection Act, 66 Pa. C.S. §§1401, et seq. (“Chapter 14”).
  



The General Assembly has declared that absent a change in income, the Commission lacks authority to establish a second or subsequent payment arrangement for a customer, who has defaulted on a previous payment arrangement.  66 Pa. C.S. §1405(d).  Section 1405(d) of Chapter 14, however, does not restrict a customer’s right to appeal a BCS informal decision nor does it restrict the Commission’s duty to review the terms of a payment arrangement that is the subject of such a timely appeal.
  Accordingly, a customer cannot be deemed in default of a timely appealed payment arrangement directed by a BCS informal decision until the formal complaint on appeal is ultimately adjudicated and the Commission issues a final Order.  Id.



Ms. Johnson’s complaint is not a timely appeal.  The BCS issued its determination on November 10, 2005.  A customer must file a written intention to appeal within 20 days of notification or mailing of the BCS decision.
  Ms. Johnson filed her complaint on January 17, 2006, two months and a week after the BCS issued its decision.  The complaint, therefore, falls outside the possible timeframe for filing a timely notice of intention to appeal, followed by a timely-filed complaint.  Because the complaint is not timely filed, it is an attempt to obtain a second or subsequent payment arrangement for a customer who had defaulted on a previous payment arrangement.
  

Under Section 1405(d), Ms. Johnson is not entitled to a second payment arrangement unless there has been a change in the financial condition of the household.  Ms. Johnson resides alone.  Her gross monthly income has increased slightly in the last year, so she has not had a negative change in her financial condition. Finding of Fact No. 5.  For this reason, the portion of Ms. Johnson’s complaint seeking an affordable payment arrangement must be dismissed.

High Bill

Ms. Johnson claims that her bills are too high because she lives alone and uses a microwave to cook and an electric space heater for heat.

The Commission outlined the general dynamics for the burden of proof in a high bill case.
  To determine whether a complainant has established a prima facie claim of unusually high bills, the Commission has directed that certain factors be considered.  While the accuracy of the meter is an important factor in resolving the billing dispute, it is not the sole criterion.
  A complainant may establish a prima facie case by:  (1) showing that the disputed bill was abnormally high when compared to previous usage patterns; and (2) showing that his/her pattern of usage has not changed.  Id.  In looking at these criteria, one may consider the billing history of the account, any change in the number of occupants residing in the household, the potential for energy use and any other relevant facts or circumstances that come to light during the proceeding.

In Milkie v. Pennsylvania Public Utility Commission, 768 A.2d 1217 (Pa. Cmwlth. 2001), the Commonwealth Court explained that 

“[w]hile the [Waldron] rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the meter usage exceeded the actual usage.  Thus, as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter has malfunctioned.  Burleson v. Pennsylvania Pub. Util. Comm’n, 501 Pa. 433, 435-36, 461 A.2d 1234, 1235 (1983).  Any circumstantial evidence which meets this standard will establish a prima facie case.  (emphasis in original) (citations omitted.)

Under these criteria, Ms. Johnson has not met her burden of proof.
Ms. Johnson has not demonstrated that the bills in dispute are abnormally high when compared to previous periods and she has not shown that the number of occupants in her residence has changed.  Ms. Johnson testified that she resides alone and that the number of occupants in her household has not changed in the past two years.  Finding of Fact No. 3.  She did testify that she used an electric heater last winter.  Finding of Fact No. 4.  This evidence of the potential for low energy use, alone, however, is not sufficient to meet her burden under Waldron because Ms. Johnson must meet all of the criteria, not just one.
Peoples performed a high bill investigation on May 11, 2006.  It did not report that the meter was registering inaccurately, but it did discover that it had overestimated Ms. Johnson’s usage for March and April of this year and issued a credit to her account based on the May 11 meter reading.  Finding of Fact No. 12.
It is apparent that Peoples has had difficulty gaining access to read Ms. Johnson’s meter every other month because the meter is located inside her residence.  Finding of Fact No. 9.  It is hoped that Peoples and Ms. Johnson can make an arrangement which will permit Peoples to read her meter every other month to avoid the need to estimate her bill regularly.

Summary 


Ms. Johnson did not file a timely appeal from the BCS decision so she is not entitled to a new payment arrangement.  She did not meet her burden under Waldron so she has not demonstrated that her bill is too high.  Her complaint, therefore, must be dismissed.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.



2.
Ms. Johnson is not entitled to another payment arrangement from the Commission because she did not file a timely appeal from the BCS decision.


3.
Ms. Johnson did not meet her burden under Waldron.
ORDER


THEREFORE;



IT IS ORDERED:



1.
That Peoples Exhibit C is admitted into the record of this proceeding.



2.
That the complaint of Melissa Johnson v. The Peoples Natural Gas Company, d/b/a Dominion Peoples at Docket No. C-20065768 is dismissed.

Dated:
May 24, 2006
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