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APPENDIX A  -  Joint Petition for Settlement
i

I.
HISTORY OF THE PROCEEDING


On February 1, 2006, Philadelphia Gas Works (PGW or respondent) filed the required data in advance of its annual Purchased Gas Cost (GCR) filing pursuant to 66 Pa. C.S. §1307(f) and 11 Pa. Code §§53.64 and 53.65.  On March 1, 2006, PGW filed its definitive filing, Supplement No. 12 to Gas Service Tariff-Pa.P.U.C. No.2 and Supplement No. 11 to Gas Supplier Tariff- Pa.P.U.C. No. 1 (GCR No. 12 Filing), along with supporting statements and exhibits.  The filing sets forth PGW’s proposed gas recovery rates effective for service rendered on and after September 1, 2006, pursuant to 66 Pa.C.S.A. §1307(f), a reduction of $0.1886/Mcf in its GCR rate, from $12.5632/Mcf to $12.3746/Mcf inclusive of gross receipts tax.  With the filing, PGW submitted a reconciliation of expenses previously incurred and revenues received, as well as the direct testimony of two witnesses, Kenneth Dybalski (PGW St. 1) and Douglas A. Moser (PGW St. 2).  In addition, PGW provided public notice of the proposed GCR No.12 rate through bill inserts and newspaper publication in PGW’s service territory as required by 52 Pa. Code §53.68.



On March 7, 2006, the Office of Trial Staff (OTS) filed a Notice of Appearance. On March 10, 2006, the Philadelphia Industrial and Commercial Gas Users Group (PICGUG) filed a Petition to Intervene in the proceeding. On March 13, 2006, Action Alliance of Senior Citizens of Greater Philadelphia and the Tenant Union Representative Network (Action Alliance et al.) filed a formal Complaint, docketed at R-00061296C0001.  On March 14, 2006, the Office of Consumer Advocate (OCA) filed a formal Complaint and Public Statement, docketed at Docket No. R-00061296C0002.  On March 13, 2006, the Office of Small Business Advocate (OSBA) filed a formal Complaint and Public Statement, docketed at R-00061296C0003.  On April 1, 2006, Irving C. Jones (Mr. Jones) filed a formal Complaint, docketed at R-00061296C0004.
  


By Notice dated March 3, 2006, a prehearing conference was scheduled for March 24, 2006, and the matter was assigned to me.  In accordance with my usual practice, on March 7, 2006, I issued a Prehearing Order advising the parties of various procedural requirements.  By Hearing Cancellation/Reschedule Notice dated March 9, 2006, the prehearing conference was rescheduled for March 15, 2006.


The prehearing conference was held as scheduled.  PGW, OTS, OCA, OSBA, Action Alliance et al. and PICGUG participated in the prehearing conference.  At the prehearing conference, PICGUG’s Petition to Intervene was granted, discovery rules were adopted, and a litigation and briefing schedule was established.  The actions taken at the prehearing conference were memorialized in my Prehearing Order #2 dated March 15, 2006.



Discovery, both formal and informal, was undertaken by the parties.  PGW provided responses to over 100 formal data requests served by OCA, OTS and OSBA.  Direct testimony was submitted by OSBA (Robert D. Knecht, OSBA St. 1 and attached Exhibits IEc-1, IEc-2, IEc-3) in accordance with the procedural schedule; the other parties had agreed to delay submission of their direct testimony pending the outcome of settlement discussions. 


The parties conducted settlement discussions and, as a result, were able to reach a settlement to resolve all issues in this proceeding.  On May 8, 2006, a Joint Petition for Settlement of Philadelphia Gas Works’ 2006-2007 GCR Proceeding (Joint Petition or Settlement) was filed and served.
  Signatories to the Joint Petition include PGW, OTS, OCA and OSBA (collectively referred to herein as the settling parties or joint petitioners).  The Joint Petition provides that PICGUG and Action Alliance et al. will not oppose the Settlement.  Statements in support of the settlement were filed by PGW, OCA, OTS and OSBA. 



By letter dated May 11, 2006, I provided a copy of the settlement to Mr. Jones, and permitted him the opportunity to provide comments or objections to the proposed settlement.  He did not respond to the letter.  As his Complaint objected to any increase in rates, I assume that it is satisfied by the rate decrease agreed to by the active parties.


As the parties were able to resolve the issues, the hearing scheduled for May 12, 2006 was cancelled.


The parties’ position is that the proposed settlement provides a fair, just and reasonable resolution of the 1307(f) issues, is supported by the record and is in the public interest.  I agree.  The settlement terms appear to be a fair and reasonable resolution of the various issues, and appropriately balance the interests of the company and its customers.  Therefore, the Joint Settlement should be approved without modification by the Commission.  
II.
DESCRIPTION AND TERMS OF THE JOINT PETITION FOR SETTLEMENT 


The Joint Petition for Settlement is a document signed by four of the active parties.  Although PICGUG and Action Alliance et al. did not sign the Joint Petition, they do not oppose the Joint Petition.  Appendix A contains the rates agreed upon by the settling parties.  Appendix B is PGW’s 2006-2007 Gas Purchasing Program.  This document is marked Confidential.  Appendix C is a list of the documents to be included in the stipulated record.


The terms of the proposed Settlement are as follows:

1. Purchased Gas Cost Rates
(a) The Settling Parties agree to accept the underlying data and calculations submitted by PGW in its February 1, 2006 pre-filing and its March 1, 2006 annual filing.  The PGC rate adopted by this Settlement is $12.3746.  This rate is predicated on PGW’s gas cost projections at the time of the March 1, 2006 annual PGC filing.  In accordance with 52 Pa. Code §53.64, PGW will submit a quarterly adjustment to the  PGC rate on or before September 1, 2006, to be effective on one day’s notice, to account for actual experience and changes in forecasted natural gas prices and demand, which will establish the PGC rate, effective September 1, 2006.
(b) PGW shall calculate the quarterly filing updates for the 2006-2007 GCR period in accordance with the Commission’s regulations at 52 Pa. Code §53.64(i)(5).  
(c) Attached as Appendix “A” hereto are the rates relating to this Settlement.

2. Gas Purchasing Program
(a) Commencing upon the date of execution of this Settlement, the Settling Parties agree that PGW will follow the Base Volume Gas Purchasing Program attached hereto as Appendix “B”.
   The Gas Purchasing Program is intended to reduce PGW’s exposure to natural gas price volatility and to establish agreed upon standards governing PGW’s gas procurement practices.
(b) In PGW’s 2007-2008 and 2008-2009 annual GCR proceedings, none of the Settling Parties shall be permitted to challenge the reasonableness, prudence or recoverability of gas costs associated with locked-in prices established in accordance with non-discretionary purchases (within the range of base volumes and goal volumes) in accordance with Appendix “B”.
(c) The Settling Parties agree to monitor and review the appropriateness and effectiveness of the Gas Purchasing Program set forth in Appendix “B” and will revisit Gas Purchasing Program issues pertaining to fiscal year 2008-2009 and future years in the context of PGW’s 2007-2008 annual GCR filing.
(d)
The parties agree that PGW’s obligation to follow the Gas Purchasing Program attached hereto as Appendix B is subject to PGW’s credit limits and/or financial constraints.  PGW agrees that if financial constraints and/or credit limitations impact the Company’s ability to carry out the Base Volume Gas Purchasing Program, PGW will contact the stakeholders in order to discuss the modifications to the Base Volume Gas Purchasing Program required by these factors.
(e)
PGW has put in place procedures to ensure compliance with the Gas Purchasing Plan attached hereto as Appendix “B”.
3.
LNG Utilization


The Company commits to fill LNG storage to capacity for the 2006-2007 peak season.  To the extent that operational and/or financial constraints arise that prevent the Company from filling the storage to capacity, the Company will explain in next year’s 1307(f) filing what those constraints were and how they affected the ability to fill the storage.

4.
LNG Capacity


The Company commits to seek the necessary approvals and financing for the Phase II project unless circumstances or events not presently anticipated prevent it from doing so.  PGW shall report to the Parties if it does not move forward with the Phase II project.

5.
Demand and Supply Forecasting


The 1997 ICF Kaiser Study will be updated and distributed to the parties in July 2006.

6.
Secondary Market Transactions and Asset Management


The Settling Parties agreed in the 2005-2006 GCR Proceeding Joint Settlement Petition that PGW will file a comprehensive plan (the “Plan”) concerning its options for capacity marketing, capacity reductions, and the potential use of a third party asset manager by June 30, 2006.  Upon completion of the Plan, the Company will distribute it among the Settling Parties and, upon request, convene a meeting with the Settling Parties in order to discuss the Plan.  The Company will seek comments from the Settling Parties but the Company retains the sole right to modify the Plan.  Until the Plan is implemented, PGW will consider off-system sales opportunities and park and loan opportunities, in addition to continued capacity release opportunities.
7.
Dominion Transmission
(a)
PGW agrees to participate in the North American Energy Standards Board forum in which the Company will support Dominion Peoples’ request to modify standard contract language regarding price adjustments in the event of future faulty reporting.  PGW will support Dominion Peoples’ efforts to the extent that PGW deems that they have merit.  PGW will report the status of its efforts as part of the PGW §1307(f) proceeding next year.
(b)
PGW agrees to take any reasonable steps which may be necessary (now and in the future) in order to assure that its PGC customers are included in the class if the West Virginia case (Jacquet et al v. Dominion Transmission, Inc. et al, Docket No. 2:05-cv-00548 (S.D. W.Va.)) survives the motion to dismiss and is given class action designation.  PGW will report on its efforts in the West Virginia case as part of the PGW §1307(f) proceeding next year.

8.
Interim GCR Filing


OSBA reserves the right to address the issue of Interim GCR filings during the next 1307(f) proceeding if PGW files for an Interim GCR adjustment during the next year.

9.
Quarterly GCR Filings Market Data


In its quarterly GCR filings (except the March 1 filing) beginning September 1, 2006, PGW agrees to use market data that are not earlier than the first day of the prior month.  PGW also agrees to continue its efforts to upgrade its planning and forecasting models that will allow it to use more current market price information in its quarterly GCR filings, and to report on these efforts as part of the PGW §1307(f) proceedings next year.

10.
Settlement Provisions

The parties agree that the provisions of the settlement are applicable only to PGW and only to the issues raised in this 2006 1307(f) proceeding due to the Company's status as a municipal utility whose rates are set on a cash flow method; therefore, the parties do not intend for this settlement to provide precedential value to investor owned utilities.

11.
Admission of Evidence


The Settling Parties stipulate to the admission of the filing, testimony and exhibits identified in Appendix “C” hereto.

CONDITIONS OF SETTLEMENT



The Joint Petitioners set forth the following conditions of Settlement:

1. 
This Settlement will go into effect upon the Commission’s entry of a final order approving the Settlement, in full and without modification.  If the Commission rejects the Settlement, the Agreement automatically will terminate and be null and void with the exception of paragraph 3 below, which will continue in full force and effect.  The Settlement also shall automatically become null and void (except for paragraph 3, below) if the Commission, in approving the Settlement, modifies any of its terms or conditions or adds any conditions, unless it is subsequently accepted by the aggrieved signatory party, or parties, as so modified.  If the Commission approves the Settlement in full and without modification, the Stipulation:
a. shall be deemed to resolve with prejudice all issues addressed by this Settlement; and 
b. shall be implemented and shall be enforceable notwithstanding the pendency of a petition for reconsideration or a legal challenge to the Commission’s approval, unless such implementation and enforcement of the Settlement is stayed or enjoined by the Commission, another regulatory agency, or a Court having competent jurisdiction over the matter.
2. 
This Settlement is made without admission against or prejudice to any factual or legal positions which any of the signatories hereto may assert in subsequent litigation in the event that the Commission does not issue a final Order approving this Settlement in full and without modification.  If the Commission does not adopt this Settlement in accordance with the terms set forth herein, all parties reserve their full right to argue that the Commission is without the legal authority to order the implementation of all or part of the terms and conditions set forth herein and no party shall be deemed to have waived or be estopped from asserting such a position before the Commission or before any court.
3. 
This Settlement Petition may be executed in counterparts, all of which shall constitute one agreement binding on all signatories, and shall have the same force and effect as an original instrument, notwithstanding that the signatories may not be signatories to the same original or the same counterpart.
4. 
The Settling Parties will submit Statements in Support of this settlement within 10 days of submission to the Commission.


5.
The Settling Parties agree to waive exceptions to the ALJ’s recommended decision if the ALJ recommends that the Joint Petition for Settlement of Philadelphia Gas Works’ 2006-2007 GCR Proceeding be approved without change or modification. 


Also attached to the Settlement Petition was PGW’s statement in support setting forth the reason why it believes the Settlement is fair, just and reasonable and is, therefore, in the public interest.  Similar statements were subsequently filed by OCA, OSBA and OTS.

III.
FINDINGS OF FACT


I am adopting the following findings of fact that were included in the Joint Petition:


1.
PGW’s gas distribution system is located in Southeastern Pennsylvania in the County and City of Philadelphia.  Since this is not a gas producing area, PGW and its natural gas customers are dependent upon the interstate natural gas pipeline system to deliver natural gas into the PGW gas distribution system.  (PGW St. 2 at 2).


2.
PGW relies on the interstate pipeline for all natural gas supply, storage and transportation services, except for PGW’s own on-system peak shaving facilities.  In this regard, PGW owns and operates liquified natural gas (“LNG”) facilities that are used both to meet intraday, daily and seasonal supply needs as well as to meet peak day requirements.  (PGW St. 2 at 2).


3.
Duke Energy Gas Transmission (DEGT) and Williams Gas Pipeline comprise the two interstate natural gas pipelines that deliver gas to PGW’s city gates.  In addition, Dominion Transmission Inc. (DTI), and Equitrans, Inc. (Equitrans) provide natural gas storage services that PGW uses to meet winter peak requirements.  These storage services require intermediate transportation services from DEGT to deliver storage withdrawals to the PGW gas distribution system. (PGW St. 2 at 2). 


4.
PGW pursues a least cost procurement policy using a portfolio approach in both contract structure and pricing.  The portfolio approach protects ratepayers from some of the risk of natural gas market volatility by utilizing a mix of first of the month index pricing, storage injection and winter only supply contracts, as appropriate given market conditions.  (PGW St. 2 at 3). 


5.
PGW also uses capacity release and off system sales when available as an additional cost saving strategy.  The prices for these transactions are negotiated and, in both instances, all associated credits and margins are returned to customers through the PGC.  (PGW St. 2 at 6). 


6.
The details of PGW's actual gas purchases for the 12 months ending December 31, 2005 and an estimate of gas purchases through August of 2007 are presented in the schedules attached to Item 53.64(c)(1) of PGW’s February 1, 2006 Pre-filing and Tabs 3 and 4 of PGW’s March 1, 2006 annual GCR filing. 


7.
Projected gas costs as reflected in this Settlement are based on peak-day capacity requirements at a 0 degree design day temperature.  (PGW’s February 1, 2006 Pre-filing, Item 53.64(c)(13)). 


8.
PGW is not affiliated with any pipeline or gas supply entity, nor does it have any contracts for local production and, therefore, transactions with affiliates are not an issue in this proceeding pertaining to PGW’s procurement practices.  (PGW’s February 1, 2006 Pre-filing at Item 53.65(5)). 
IV.
DISCUSSION


Section 1307(f)(5) of the Public Utility Code (Code), 66 Pa. C.S. §1307(f)(5), requires that the Commission determine that PGW’s historic period actual gas costs meet the least cost fuel procurement standards set forth in Section 1318 of the Code, 66 Pa. C.S. §1318.  In addition, Section 1318 findings must be made with respect to the new PGC rates to be established in this proceeding.  Since PGW did not purchase transportation and/or storage services from an affiliate, it is not necessary that the Commission make findings under Section 1318(b) of the Public Utility Code, 66 Pa. C.S. §1318(b). 


In determining whether PGW is pursuing a least cost fuel procurement policy under Section 1318, the Commission must make the following specific findings:  (1) that the utility has fully and vigorously represented its ratepayers’ interests before the Federal Energy Regulatory Commission (FERC); (2) that the utility has taken all prudent steps necessary to negotiate favorable gas supply contracts and to relieve the utility from terms in existing contracts with its gas suppliers which are or may be adverse to ratepayer interests; (3) that the utility has taken all prudent steps necessary to obtain lower cost gas supplies on both short-term and long-term bases both within and outside the Commonwealth, including the use of gas transportation arrangements with pipelines and other distribution companies; and, (4) that the utility has not withheld from the market or caused to be withheld from the market any gas supplies which should have been utilized as part of a least cost fuel procurement program.  


PGW, OTS, OCA and OSBA have agreed to the Settlement that resolves all of the issues in this proceeding.  Each of the Joint Petitioners has provided statements in support of the Settlement which explain why the Settlement is in the public interest.  PICGUG and Action Alliance et al. are not opposed to the Settlement.  


It is the policy of the Commission to encourage settlements.  52 Pa. Code §5.231.  In its policy statement regarding settlements in major rate cases the Commission provides in pertinent part at 52 Pa. Code §69.401: 
In the Commission’s judgment, the results achieved from a negotiated settlement or stipulation, or both, in which the interested parties have had an opportunity to participate are often preferable to those achieved at the conclusion of a fully litigated proceeding.



As discussed in more detail below, the proposed settlement is manifestly reasonable and in the public interest and therefore should be approved without modification by the Commission.  It represents a just and fair compromise, by all active parties, who represent a variety of interests, of the serious issues raised in this proceeding.  The fact that all parties joined in, or did not oppose, the proposed settlement is significant.  The parties are to be commended for reaching a comprehensive, consensus agreement.  My conclusion is based on my analysis of the following key terms of the Settlement.



First, the settlement will benefit customers because the purchased gas cost rate will decrease from $12.5632/Mcf to $12.3746/Mcf inclusive of gross receipts tax.  The use of quarterly updates isolates consumers from dramatic swings on an annual basis.



Second, as noted by OTS in its Statement in Support, the settlement recognizes that the natural gas costs PGW incurred during the historic period were incurred pursuant to a least cost fuel procurement policy, and that PGW’s calculation of the E-factor was done in accordance with established Commission practices.  This protects PGW’s customers by ensuring that rates are adjusted appropriately to reflect the impact that these charges have on purchased gas costs.


Third, the company’s projected gas costs appear that they will be incurred pursuant to a least cost fuel procurement policy.  Obviously, this directly benefits customers by ensuring that gas costs are as low as reasonably possible. 



Fourth, the settlement provides that PGW will adhere to the purchasing patterns established in the Gas Purchasing Program, which will be reviewed in the company’s 2007 GCR filing.  This will assist in reducing the volatile nature of gas purchases while not dramatically impacting the company’s least cost fuel requirement.  As noted by the OCA, in the event that financial constraints limit the company from being able to carry out the terms of the Gas Purchasing Program, PGW has agreed to contact the stakeholders to discuss appropriate modifications to the program.


Fifth, PGW’s establishment of internal procedures to ensure compliance with its purchasing plan clearly is in the best interest of both it and its customers.  As noted by OTS in its Statement in Support at ¶16, “A purchasing plan is only effective if executed timely and properly and the Company’s internal procedures will accomplish this goal.”


Sixth, the company’s agreement to fully utilize Liquefied Natural Gas (LNG) storage capacity protects its customers as it allows PGW to make advantageous purchases and helps ensure an adequate supply of gas.  As pointed out by OCA, this “should further help mitigate the volatility of natural gas costs and has the potential to significantly reduce overall gas costs.”


Seventh, the settlement recognizes that PGW has implemented provisions agreed to in last year’s proceeding, such as the policy dealing with line hits and the subsequent loss of gas, and has agreed to update its ICF Kaiser study, with the results submitted to the parties in July 2006.  By updating the study, the parties to future gas cost proceedings will be better able to review the company’s demand and supply forecasting upon which purchasing decisions are based.


Eighth, the OCA emphasized the importance of PGW submitting a comprehensive interstate transportation and storage capacity plan by June 30, 2006, with the opportunity for the parties to meet with the company to discuss this plan.  As stated by OCA in its Statement in Support, “This report will provide insight into available options for increasing credits from those assets to the PGC and other ways to adjust PGW’s interstate pipeline entitlements in ways that will produce lower purchased gas costs.”



Ninth, as pointed out by OSBA, the settlement reflects several ways in which PGW will comply with the Commission’s directive in Peoples Natural Gas Company 1307(f) Proceeding, Docket No. R-00050267, Commission Opinion and Order entered September 30, 2005, that every jurisdictional gas distribution company “actively seek to recover from its suppliers, including its affiliates, the amounts paid for gas supplies that were in excess of reasonably anticipated prices as a result of [the incorrect data reported by Dominion Transmission, Inc. to the Energy Information Administration in 2004, that led to a significant spike in natural gas price] . . .”  PGW agreed to participate in the North American Energy Standards Board forum and to “take any reasonable steps” to assure that its firm service customers are included in the current class action lawsuit pending in West Virginia, and will report on its status in both these proceedings in PGW’s next 1307(f) proceeding.


Finally, acceptance of the settlement will negate the need for further litigation, including possible appeals.  The avoidance of further rate case expense serves the interest of PGW, the parties, and PGW’s customers.  



After considering the Joint Petition for Settlement of Philadelphia Gas Works’ 2006-2007 Proceeding, including the reduction in the GCR, the gas purchase program, and the savings achieved by not litigating the case fully, it is my opinion that the settlement is fair, just, reasonable and in the public interest.  Again, I wish to commend the parties.  The agreement shows the diligence and good faith every party expended to arrive at a reasonable, workable arrangement.  The fact that the settlement agreement is unopposed is further evidence of its reasonableness.  Accordingly, I recommend that the Joint Petition for Settlement of Philadelphia Gas Works’ 2006-2007 Proceeding be approved without modification by the Commission.
V.
CONCLUSIONS OF LAW


Subject to the terms and conditions set forth in the Joint Petition, the Conclusions of Law are as follows:



1.
The Commission has jurisdiction over the parties and subject matter of this proceeding.



2.
PGW is pursuing a least cost fuel procurement policy that is consistent with PGW’s obligation to provide safe, adequate and reliable service to its customers.  66 Pa.C.S.A. §§1318(a) and (b).



3.
PGW has fully and vigorously represented the interests of its ratepayers in proceedings before the Federal Energy Regulatory Commission.  66 Pa. C.S.A.§1318(a)(1).



4.
PGW has taken all prudent steps necessary to negotiate favorable gas supply contracts and to relieve the utility from terms in existing contracts with its gas suppliers which are or may be adverse to the interest of PGW’s ratepayers.  66 Pa. C.S.A.§1318(a)(2).



5.
PGW has taken all prudent steps necessary to obtain lower gas supplies on both short-term and long-term bases both within and outside the Commonwealth, including the use of gas transportation arrangements with pipelines and other distribution companies.  66 Pa. C.S.A.§1318(a)(3).



6.
PGW has not withheld from the market any gas supplies which should have been utilized as part of a least cost fuel procurement policy.  66 Pa. C.S.A.§1318(a)(4).



7.
PGW has attempted to obtain less costly gas supplies on both short-term and long-term bases from non-affiliated interests.  66 Pa.C.S.A.§1318(b)(1).



8.
PGW has no contracts for the purchase of gas from affiliated interests which are not consistent with a least cost fuel procurement policy.  66 Pa.C.S.A.§1318(b)(2).



9.
Neither PGW nor any affiliated interest has withheld from the market any gas supplies which should have been utilized as part of a least cost fuel procurement policy.  66 Pa.C.S.A.§1318(b)(3).



10.
With respect to PGW’s gas purchases and gas purchasing practices during the twelve-month historical reconciliation period ended December 31, 2005, PGW has met the standards of Section 1318 of the Public Utility Code, 66 Pa.C.S.A.§1318, as required by Section l307(f)(5) of the Public Utility Code, 66 Pa.C.S.A.§1307(f)(5), as to all actual purchased gas costs in the historical period.  During the twelve months ended December 31, 2005:  (a) PGW has met the requirements of Section 1318(a) of the Public Utility Code by pursuing a least-cost fuel procurement policy, consistent with its obligation to provide safe, adequate and reliable service to its customers; and (b) PGW has met the requirements of Section 1318(b) of the Public Utility Code relating to purchases and services by affiliates.



11.
The rates to be adopted by the Commission result from PGW’s compliance with the provisions of Section 1318 of the Public Utility Code, including Sections 1318(a)(l), 1318(a)(2), 1318(a)(3), 1318(a)(4), 1318(b)(l), 1318(b)(2) and 1318(b)(3), 66 Pa. C. S. §l318(a)(1), l318(a)(2), 1318(a)(3), 1318(a)(4), 1318(b)(1), 1318(b)(2) and 1318(b)(3).



12.
Future examination of the gas costs relating to the eight-month interim period beginning on January 1, 2006, and to the projected twelve-month period beginning September 1, 2006, to determine whether PGW’s experienced and projected gas purchases and gas purchasing practices complied with the standards set forth in Section 1318 of the Public Utility Code shall be permitted; the Commission’s adoption of the findings under the Settlement shall not be construed to limit or prevent any disallowance or reduction of such costs.



13.
To determine whether the parties’ settlement should be approved, the Commission must decide whether the settlement promotes the public interest.  Pennsylvania Public Utility Commission v. C.S. Water and Sewer Associates, 74 Pa. P.U.C. 767 (1991), Pennsylvania Public Utility Commission v. Philadelphia Electric Company, 60 Pa. P.U.C. 1 (1985).



14.
The proposed Joint Petition for Settlement of Philadelphia Gas Works’ 2006-2007 GCR Proceeding, including the rates, terms and conditions contained in Appendices A and B attached to that agreement, filed with the Commission on May 8, 2006, is just, reasonable and in the public interest.
VI.
ORDER


THEREFORE,



IT IS RECOMMENDED:



1.
That the Joint Petition for Settlement of Philadelphia Gas Works’ 2006-2007 GCR Proceeding submitted by Philadelphia Gas Works, the Office of Trial Staff, the Office of Consumer Advocate and the Office of Small Business Advocate at Docket No. R-00061296, et al. is adopted, including all terms and conditions; 



2.
That the Philadelphia Gas Works is authorized to file a tariff supplement, on one day’s notice to the Commission, to reflect rates and terms consistent with the Settlement and applicable to the Section 1307(f) purchased gas cost rate investigation at Docket Nos. R-00061296 to be effective for services rendered on or after September 1, 2006;


3.
That upon the filing of the tariff supplement by Philadelphia Gas Works acceptable to the Commission as conforming with this Order and the Joint Petition for Settlement of Philadelphia Gas Works’ 2006-2007 GCR Proceeding and the Commission’s approval thereof, the purchased gas cost rate established therein shall become effective for service rendered on and after September 1, 2006;



4.
That the Philadelphia Gas Works’ request for a protective order for its 2006-2007 Gas Purchasing Program, which is marked Appendix B in the Joint Petition, is granted; 


5.
That the Gas Purchasing Program in Appendix B shall be made available to the Commission and its staff for use in this proceeding.  For purposes of filing, to the extent that Appendix B is placed in the Commission’s report folders, such information shall be handled in accordance with routine Commission procedures inasmuch as the report folders are not subject to public disclosure.  To the extent that Appendix B is placed in the Commission’s testimony or document folders, such information shall be separately bound, conspicuously marked, and accompanied by a copy of Ordering Paragraphs 4 and 5; 



6.
That admitted into the record of this proceeding are (1) PGW’s February 1, 2006 prefiling information; (2) PGW’s Supplement No. 12 to Gas Service Tariff –Pa.P.U.C. No. 2 and Supplement No. 11 to Gas Supplier Tariff Pa.P.U.C. No. 1, along with supporting statements and exhibits (including PGW Sts. 1 and 2), filed March 1, 2006; and (3) OSBA St. 1 and exhibits.


7.
That the Formal Complaint of Action Alliance of Senior Citizens of Greater Philadelphia and the Tenant Union Representative Network at Docket No. R-00061296C0001 is deemed satisfied; 



8.
That the Formal Complaint of the Office of Consumer Advocate at Docket No. R-00061296C0002 is deemed satisfied; 



9.
That the Formal Complaint of the Office of Small Business Advocate at Docket No. R-00061296C0003 is deemed satisfied;


10.
That the Formal Complaint of Irving C. Jones at Docket No. R-00061296C0004 is deemed satisfied; and



11.
That upon acceptance and approval by the Commission of the tariff supplement filed by Philadelphia Gas Works consistent with this Order, this proceeding shall be marked closed.

	Date:
	May 25, 2006
	
	_________________________________

	
	
	
	Marlane R. Chestnut

	
	
	
	Administrative Law Judge


APPENDIX A
BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
	PENNSYLVANIA PUBLIC UTILITY COMMISSION, et al.



v.

PHILADELPHIA GAS WORKS
	:
:
:
:
:
:
	Docket No.
R-00061296


JOINT PETITION FOR SETTLEMENT OF
PHILADELPHIA GAS WORKS’
2006-2007 GCR PROCEEDING
TO ADMINISTRATION LAW JUDGE MARLANE R. CHESTNUT:

I.
INTRODUCTION

1.
Philadelphia Gas Works (“PGW”), the Office of the Trial Staff ("OTS"), the Office of Consumer Advocate (“OCA”), and the Office of Small Business Advocate ("OSBA") (collectively “the Settling Parties”)1 hereby submit this Joint Petition for Settlement of PGW’s 2006-2007 GCR Proceeding, as captioned above, and respectfully request the following:


2.
That Administrative Law Judge (“ALJ”) Marlane R. Chestnut recommend and the Commission approve this Settlement and all of its terms and conditions.

3. That the ALJ recommend and the Commission authorize PGW to file a tariff supplement to reflect rates and terms consistent with this Settlement and applicable to the Section 1307(f) purchased gas cost rate investigation at Docket Nos. R-00061296 to be effective for services rendered on or after September 1, 2006, subject to quarterly adjustments permitted by Commission regulations, including a quarterly adjustment to be effective on September 1, 2006 to reflect actual experience and changes in forecasted natural gas prices utilizing the methodology prescribed by paragraph III 1.(b).

4. That based on the data and testimony submitted in this case, the ALJ recommend and the Commission make the Findings of Facts and Conclusions of Law proposed at Sections IV and V below. 

5. That the Commission terminate its investigation at Docket No. R-00061296 and mark closed the proceedings at Docket Nos. R-00061296.  

II. BACKGROUND

1. On February 1, 2006 PGW submitted required data in advance of its annual purchased gas cost ("PGC") filing pursuant to 66 Pa. C.S. § 1307 and 52 Pa. Code § 53.64.

2. On March 1, 2006, PGW submitted Supplement No. 12 to Gas Service Tariff - Pa. P.U.C. No. 2 and Supplement No. 11 to Gas Supplier Tariff - Pa. P.U.C. No. 1 to become effective for services rendered on or after September 1, 2006.  This annual gas cost rate (“GCR”) filing was made pursuant to 66 Pa. C.S. § 1307(f), which authorizes certain natural gas distribution companies to make annual purchased gas cost filings with the Commission to reflect increases or decreases in natural gas costs.  With this filing, PGW also submitted a reconciliation of expenses previously incurred and revenues received, pursuant to 66 Pa. C.S. § 1307(f)(3), as well as a recalculation of PGW’s Restructuring Surcharge.  Furthermore, PGW submitted data in support of its Tariff supplement, as well as the direct testimony of witnesses Kenneth Dybalski (PGW ST. 1 re: Proposed 2006 Annual GCR Adjustment) and Douglas Moser (PGW ST. 2 re: Proposed 2006 Annual GCR Adjustment).

3. As required by Commission regulations, PGW provided public notice of its proposed GCR rate in Supplement No. 12 through bill inserts and newspaper publications in PGW’s service territory.

4.   OTS entered a notice of appearance in the case.  PICGUG filed a Petition to Intervene and it was granted by the ALJ.  OCA and OSBA filed complaints against PGW's tariff supplements and public statements.  Action Alliance of Senior Citizens of Greater Philadelphia and the Tenant Union Representative Network filed a complaint.
5. A Prehearing Conference was held before ALJ Chestnut on March 15, 2006 and on the same date, ALJ Chestnut issued a Prehearing Order which established the schedule and the procedures applicable to this proceeding.

6. Discovery, both formal and informal, was undertaken by various parties.  PGW provided responses to a total of 118 interrogatories served by the OCA , the OTS and OSBA. 

7. On April 14, 2006, testimony was submitted by OSBA (OSBA St. 1).  The other parties had agreed to delay the submission of direct testimony pending the outcome of settlement discussions.

8. The Settling Parties commenced settlement discussions and were able to reach a Settlement which resolves all issues pertaining to PGW’s 2006-2007 annual GCR Filing.

III. SETTLEMENT


The undersigned parties, intending to be legally bound and for due consideration given, agree to the terms and conditions set forth below:

1. PURCHASED GAS COST RATES

(a) The Settling Parties agree to accept the underlying data and calculations submitted by PGW in its February 1, 2006 pre-filing and its March 1, 2006 annual filing.  The  PGC rate adopted by this Settlement is $12.3746.  This rate is predicated on PGW’s gas cost projections at the time of the March 1, 2006 annual PGC filing.  In accordance with 52 Pa. Code § 53.64, PGW will submit a quarterly adjustment to the  PGC rate on or before September 1, 2006, to be effective on one day's notice, to account for actual experience and changes in forecasted natural gas prices and demand, which will establish the PGC rate, effective September 1, 2006.

(b) PGW shall calculate the quarterly filing updates for the 2006-2007 GCR period in accordance with the Commission’s regulations at 52 Pa. Code § 53.64(i)(5).  

(c) Attached as Appendix “A” hereto are the rates relating to this Settlement.

2. GAS PURCHASING PROGRAM

(a) Commencing upon the date of execution of this Settlement, the Settling Parties agree that PGW will follow the Base Volume Gas Purchasing Program attached hereto as Appendix “B”.2   The Gas Purchasing Program is intended to reduce PGW’s exposure to natural gas price volatility and to establish agreed upon standards governing PGW’s gas procurement practices.
(b) In PGW’s 2007-2008 and 2008-2009 annual GCR proceedings, none of the Settling Parties shall be permitted to challenge the reasonableness, prudence or recoverability of gas costs associated with locked-in prices established in accordance with non-discretionary purchases (within the range of base volumes and goal volumes) in accordance with Appendix “B”.
(c) The Settling Parties agree to monitor and review the appropriateness and effectiveness of the Gas Purchasing Program set forth in Appendix “B” and will revisit Gas Purchasing Program issues pertaining to fiscal year 2008-2009 and future years in the context of PGW’s 2007-2008 annual GCR filing.
(d) 
The parties agree that PGW’s obligation to follow the Gas Purchasing Program attached hereto as Appendix B is subject to PGW’s credit limits and/or financial constraints.  PGW agrees that if financial constraints and/or credit limitations impact the Company’s ability to carry out the Base Volume Gas Purchasing Program, PGW will contact the stakeholders in order to discuss the modifications to the Base Volume Gas Purchasing Program required by these factors.
(e) 
PGW has put in place procedures to ensure compliance with the Gas Purchasing Plan attached hereto as Appendix “B”.

3.
LNG Utilization
The Company commits to fill LNG storage to capacity for the 2006-2007 peak season.  To the extent that operational and/or financial constraints arise that prevent the Company from filling the storage to capacity, the Company will explain in next year’s 1307(f) filing what those constraints were and how they affected the ability to fill the storage.
4.
LNG Capacity
The Company commits to seek the necessary approvals and financing for the Phase II project unless circumstances or events not presently anticipated prevent it from doing so.  PGW shall report to the Parties if it does not move forward with the Phase II project.
5.
Demand and Supply Forecasting 

The 1997 ICF Kaiser Study will be updated and distributed to the parties in July 2006.

6. Secondary Market Transactions and Asset Management

The Settling Parties agreed in the 2005-2006 GCR Proceeding Joint Settlement Petition that PGW will file a comprehensive plan (the “Plan”) concerning its options for capacity marketing, capacity reductions, and the potential use of a third party asset manager by June 30, 2006.  Upon completion of the Plan, the Company will distribute it among the Settling Parties and, upon request, convene a meeting with the Settling Parties in order to discuss the Plan.  The Company will seek comments from the Settling Parties but the Company retains the sole right to modify the Plan.  Until the Plan is implemented, PGW will consider off-system sales opportunities and park and loan opportunities, in addition to continued capacity release opportunities.
7. DOMINION TRANSMISSION

(a)
PGW agrees to participate in the North American Energy Standards Board forum in which the Company will support Dominion Peoples’ request to modify standard contract language regarding price adjustments in the event of future faulty reporting.  PGW will support Dominion Peoples’ efforts to the extent that PGW deems that they have merit.  PGW will report the status of its efforts as part of the PGW §1307(f) proceeding next year.

(b)
PGW agrees to take any reasonable steps which may be necessary (now and in the future) in order to assure that its PGC customers are included in the class if the West Virginia case (Jacquet et al v. Dominion Transmission, Inc. et al, Docket No. 2:05-cv-00548 (S.D. W.Va.)) survives the motion to dismiss and is given class action designation.  PGW will report on its efforts in the West Virginia case as part of the PGW §1307(f) proceeding next year.

8. INTERIM GCR FILING

OSBA reserves the right to address the issue of Interim GCR filings during the next 1307(f) proceeding if PGW files for an Interim GCR adjustment during the next year.
9. QUARTERLY GCR FILINGS MARKET DATA

In its quarterly GCR filings (except the March 1 filing) beginning September 1, 2006, PGW agrees to use market data that are not earlier than the first day of the prior month.  PGW also agrees to continue its efforts to upgrade its planning and forecasting models that will allow it to use more current market price information in its quarterly GCR filings, and to report on these efforts as part of the PGW §1307(f) proceedings next year.
10. SETTLEMENT PROVISIONS

The parties agree that the provisions of the settlement are applicable only to PGW and only to the issues raised in this 2006 1307(f) proceeding due to the Company's status as a municipal utility whose rates are set on a cash flow method; therefore, the parties do not intend for this settlement to provide precedential value to investor owned utilities.

11. ADMISSION OF EVIDENCE


The Settling Parties stipulate to the admission of the filing, testimony and exhibits identified in Appendix “C” hereto.

IV. PROPOSED FINDINGS OF FACT


As a consequence of the Settlement terms and conditions set forth in Section III above, the Settling Parties request that the ALJ and the Commission make the following findings of fact and such other findings and conclusions as may be required as appropriate:

1. PGW’s gas distribution system is located in Southeastern Pennsylvania in the County and City of Philadelphia.  Since this is not a gas producing area, PGW and its natural gas customers are dependent upon the interstate natural gas pipeline system to deliver natural gas into the PGW gas distribution system.  (PGW ST. 2 at 2).

2. PGW relies on the interstate pipeline for all natural gas supply, storage and transportation services, except for PGW’s own on-system peak shaving facilities.  In this regard, PGW owns and operates liquified natural gas (“LNG”) facilities that are used both to meet intraday, daily and seasonal supply needs as well as to meet peak day requirements.  (PGW ST. 2 at 2).

3. Duke Energy Gas Transmission (DEGT) and Williams Gas Pipeline comprise the two interstate natural gas pipelines that deliver gas to PGW’s city gates.  In addition, Dominion Transmission Inc. (DTI), and Equitrans, Inc. (Equitrans) provide natural gas storage services that PGW uses to meet winter peak requirements.  These storage services require intermediate transportation services from DEGT to deliver storage withdrawals to the PGW gas distribution system. (PGW ST. 2 at 2).

4. PGW pursues a least cost procurement policy using a portfolio approach in both contract structure and pricing.  The portfolio approach protects ratepayers from some of the risk of natural gas market volatility by utilizing a mix of first of the month index pricing, storage injection and winter only supply contracts, as appropriate given market conditions.  (PGW ST. 2 at 3).

5. PGW also uses capacity release and off system sales when available as an additional cost saving strategy.  The prices for these transactions are negotiated and, in both instances, all associated credits and margins are returned to customers through the PGC.  (PGW ST. 2 at 6).

6. The details of PGW's actual gas purchases for the 12 months ending December 31, 2005 and an estimate of gas purchases through August of 2007 are presented in the schedules attached to Item 53.64(c)(1) of PGW’s February 1, 2006 Pre-filing and Tabs 3 and 4 of PGW’s March 1, 2006 annual GCR filing.

7. Projected gas costs as reflected in this Settlement are based on peak-day capacity requirements at a 0 degree design day temperature.  (PGW’s February 1, 2006 Pre-filing, Item 53.64(c)(13)).

8. PGW is not affiliated with any pipeline or gas supply entity, nor does it have any contracts for local production and, therefore, transactions with affiliates are not an issue in this proceeding pertaining to PGW’s procurement practices.  (PGW’s February 1, 2006 Pre-filing at Item 53.65(5)).

V. PROPOSED CONCLUSIONS OF LAW

1.
 Historical Reconciliation Period Standards

a. With respect to PGW’s gas purchases and gas purchasing practices during the twelve-month historical reconciliation period ended December 31, 20053, it is requested that the ALJ and the Commission find that PGW has met the standards of Section 1318 of the Public Utility Code, 66 Pa.C.S. § 1318, as required by Section 1307(f)(5) of the Public Utility Code, 66 Pa.C.S. § 1307(f)(5), as to all actual purchased gas costs in the historical period.  It is requested that the Commission find that, during the twelve months ended December 31, 2005:

i.
PGW met the requirements of Section 1318(a) of the Public Utility Code by pursuing a least-cost fuel procurement policy, consistent with its obligation to provide safe, adequate and reliable service to its customers.

2. 
Interim and Projected Period Findings

a. With respect to the eight-month interim period beginning on January 1, 2006, and with respect to the projected twelve-month period beginning September 1, 2006, when rates contained in this Settlement will be in effect, it is requested that the Commission find, based upon information presently available and based upon evidence of record in this proceeding concerning PGW’s projected purchases and purchasing policies, that the rates to be adopted by the Commission result from PGW’s compliance with all of the provisions of Section 1318 of the Public Utility Code. 

b.
The Parties agree, based upon evidence of record in this proceeding concerning PGW’s projected gas purchases and gas purchasing policies, that PGW’s projected gas purchases and projected gas purchasing policies may comply with the standards of Section 1318 of the Public Utility Code.  Nevertheless, it is expressly understood and agreed that this Section of the Settlement, Section  V.2., is made solely for the purpose of setting prospective rates that shall be subject to the standards of Section 1318 of the Public Utility Code, 66 Pa.C.S. § 1318, and further review in an appropriate future proceeding.  Section V.2. of the Settlement is not intended in any way to limit or prevent OTS, OCA or OSBA from reviewing, after such projected gas purchases actually have been made and gas purchasing practices actually have been implemented, whether PGW’s gas purchases and gas purchasing practices complied with Section 1318.  If, in an appropriate future proceeding, gas purchases and gas purchasing practices from January 1, 2006, through August 31, 2007, were challenged, the Commission’s findings based upon Section V of the Settlement shall not bar the examination of such purchases and practices, including, but not limited to, disallowance of, or reductions to, such costs during the eight-month interim period commencing January 1, 2006, and the twelve-month application period commencing September 1, 2006, and ending on August 31, 2007. SEQ CHAPTER \h \r 1
VI. CONDITIONS OF SETTLEMENT


1.
This Settlement will go into effect upon the Commission’s entry of a final order approving the Settlement, in full and without modification.  If the Commission rejects the Settlement, the Agreement automatically will terminate and be null and void with the exception of paragraph 3 below, which will continue in full force and effect.  The Settlement also shall automatically become null and void (except for paragraph 3, below) if the Commission, in approving the Settlement, modifies any of its terms or conditions or adds any conditions, unless it is subsequently accepted by the aggrieved signatory party, or parties, as so modified.  If the Commission approves the Settlement in full and without modification, the Stipulation:

a.  
shall be deemed to resolve with prejudice all issues addressed by this Settlement; and 

b.  
shall be implemented and shall be enforceable notwithstanding the pendency of a petition for reconsideration or a legal challenge to the Commission’s approval, unless such implementation and enforcement of the Settlement is stayed or enjoined by the Commission, another regulatory agency, or a Court having competent jurisdiction over the matter.


2.
This Settlement is made without admission against or prejudice to any factual or legal positions which any of the signatories hereto may assert in subsequent litigation in the event that the Commission does not issue a final Order approving this Settlement in full and without modification.  If the Commission does not adopt this Settlement in accordance with the terms set forth herein, all parties reserve their full right to argue that the Commission is without the legal authority to order the implementation of all or part of the terms and conditions set forth herein and no party shall be deemed to have waived or be estopped from asserting such a position before the Commission or before any court.


3.
This Settlement Petition may be executed in counterparts, all of which shall constitute one agreement binding on all signatories, and shall have the same force and effect as an original instrument, notwithstanding that the signatories may not be signatories to the same original or the same counterpart.


4.
The Settling Parties will submit Statements in Support of this settlement within 10 days of submission to the Commission.



5.
The Settling Parties agree to waive exceptions to the ALJ’s recommended decision if the 
ALJ recommends that the Joint Petition for Settlement of Philadelphia Gas Works’ 2006-2007 GCR Proceeding be approved without change or modification. 

CONCLUSION
WHEREFORE, the Settling Parties, by their respective counsel, respectfully request as follows:

1. That Administrative Law Judge Marlane R. Chestnut and the Commission approve this Settlement including all terms and conditions thereof; and

2. That the Commission enter an order consistent with this Settlement, resolving and terminating the 2006-2007 GCR proceeding.

Respectfully submitted,

Philadelphia Gas Works


_______________________________
Gregory J. Stunder, Esq.
Philadelphia Gas Works
800 West Montgomery Ave.
Philadelphia, PA  19122

215-684-6878

Daniel Clearfield, Esq.

Wolf, Block, Schorr and Solis-Cohen LLP

213 Market Street

9th Floor

Harrisburg, PA 17101

Counsel for Philadelphia Gas Works

Dated:  May 2, 2006

Office of Trial Staff
By

Richard A. Kanaskie

Counsel for Office of Trial Staff


PA Public Utility Commission
400 North Street, P.O. Box 3265
Harrisburg, PA  17105-3265


Office of Consumer Advocate
By

Stephen J. Keene

Aron Beatty

Counsel for the Consumer Advocate

Office of Consumer Advocate
555 Walnut Street, 5th Floor, Forum Place
Harrisburg, PA  17101-1923

Office of Small Business Advocate








By
______________________________
Stephen Gray

Counsel for the Small Business Advocate


Office of Small Business Advocate

Commerce Building, Suite 1102


300 North 2nd Street



Harrisburg, PA 17101

�	This Complaint was not served on PGW until May 3, 2006.  


�	The Joint Petition is appended to this Recommended Decision as Appendix A.  The attachments to the Petition are not included, as Appendix B contains confidential information.


�	The Gas Purchasing Program is extremely commercially sensitive and is marked confidential.  As such, confidential treatment was requested in the company’s cover letter to Secretary McNulty.


1	Philadelphia Industrial and Commercial Gas Users Group (“PICGUG”) and Action Alliance of Senior Citizens of Greater Philadelphia & the Tenant Union Representative Network do not join in this Settlement, but have authorized the Settling Parties to state their non-opposition to the Settlement.


2 	The Gas Purchasing Program is extremely commercially sensitive and is marked confidential.  As such, confidential treatment is requested in the Company’s cover letter to Secretary McNulty.


3	The reconciliation period for PGW’s in this proceeding is the twelve-month period ended December 31, 2005, in accordance with the Commission’s regulations at 52 Pa. Code § 53.64(i)(1).
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