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C-00004009

v.

Luzerne County Redevelopment Authority

Luzerne and Susquehanna Railway Corporation,

Luzerne County Rail Corporation, Pennsylvania

Department of Transportation, Borough of Ashley,

and County of Luzerne

OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration and disposition is a Letter-Petition for Extension of Time (Petition), filed on April 28, 2006, by Luzerne County Redevelopment Authority (Authority).  The Petition requests a time extension until October 31, 2006 to complete the directives issued by the Commission in its Order entered herein on March 10, 2003.  No Response to the Authority’s Petition has been filed.   
History of the Proceedings


On August 8, 2000, Ronald Wickizer filed a Complaint against the Authority regarding the Authority’s failure to properly maintain drainage at an above-grade rail-highway crossing from approximately 1995 to the current time.  The crossing consists of a single span bridge that carries S.R. 2010 (also known as Main Street) over a single track in the Borough of Ashley (Borough), in Luzerne County (County).  The Authority owns the railway right-of-way and leases it to the Luzerne County Rail Corporation (LCRC).  (Tr. at 96).  LCRC, in turn, leases operating rights to the Luzerne and Susquehanna Railway Corporation (Operating Railroad).  (Tr. at 97).  The line under the bridge has not been used since 1995.  (Tr. at 83, 180).



Timely Answers were filed by the Authority, Pennsylvania Department of Transportation (PennDOT), the County, and the Borough.  An evidentiary hearing was held on May 2 and December 6, 2001, before Administrative Law Judge (ALJ) Richard M. Lovenwirth.  The Authority, the County, the Borough, PennDOT, the Commission’s Bureau of Transportation and Safety (BTS), LCRC, and the Operating Railroad participated.
  



On November 6, 2002, ALJ Lovenwirth issued a Recommended Decision in which he recommended that the Authority be directed: (1) to perform an engineering study; (2) to prepare a plan to alleviate the drainage problem based upon the study; and (3) upon approval, to perform the work set forth in the plan.  The costs for the study, the plan, and the construction were to be allocated fifty percent to PennDOT, twenty-five percent to the County, and twenty-five percent to the Borough.  



Exceptions to the Recommended Decision were filed by the Borough and the County on November 21, 2002.  PennDOT filed Exceptions on November 26, 2002.  No Reply Exceptions were filed.  



By Opinion and Order entered March 10, 2003, the Commission ordered, inter alia, that the Authority: (1) perform an engineering study; (2) prepare a plan to alleviate the drainage problem based upon the study; (3) submit the plan to the Commission for approval; and (4) submit the plan to each Party of record.  In a Secretarial Letter dated May 21, 2004, the Commission notified the Parties that it had received the Final Engineering Report from the Authority, and that the Report was “certified” and “approved.”



On August 19, 2004, PennDOT filed a Petition to Vacate Secretarial Letter of May 21, 2004 and for Reconsideration of March 10, 2003 Opinion and Order.  The Authority filed a Response in opposition to PennDOT’s Petition.  By Opinion and Order entered on December 7, 2004, the Commission denied PennDOT’s Petition.



On June 8, 2005, the Authority filed a Design/Construction Plan for the alleviation of the water ponding problem at the relevant crossing with the Commission for review and approval.
  By Secretarial Letter of September 13, 2005, we notified the Authority that the Plan has been certified and is approved. 
On April 14, 2006, a Field Inspection was held at the site of the relevant crossing, which was attended by, inter alia, representatives of the Commission, PennDOT, and A&E Group, which is the engineering firm retained by the Authority. 

In the instant Petition, the Authority requests that it be granted an extension of time until October 31, 2006, to accomplish the requirements set forth in the March 10, 2003 Opinion and Order.  
Discussion


As outlined above, the Authority was instructed, per the terms of our Opinion and Order entered on March 10, 2003, to prepare and submit to the Commission a Plan for the alleviation of the water ponding problem at the relevant crossing, consistent with the findings of an engineering study.  The Plan was originally due within ninety days of the entry date of the March 10, 2003, Opinion and Order.  (Opinion and Order, Ordering Paragraph No. 6, at 6).  The Authority was originally to perform the work within six months of the Commission’s approval of the Plan.  (Opinion and Order, Ordering Paragraph No. 7, at 6). 
We note that Section 1.15 of our Regulations, 52 Pa. Code § 1.15, confers upon us the authority and discretion to grant an extension of time.  Section 1.15(a) provides, in pertinent part, as follows:  

Except as otherwise provided by statute, whenever under this title or by order of the Commission, . . . an act is required or allowed to be done at or within a specified time, the time fixed or the period of time prescribed may, by the Commis​sion, the presiding officer or other authorized person, for good cause be extended upon motion made before the expiration of the period originally prescribed or as previously extended.  Upon motion made after the expiration of the specified period, the act may be permitted to be done where reasonable grounds are shown for the failure to act.
52 Pa. Code § 1.15(a).


The Plan was submitted to the Commission on July 8, 2005.  It was certified and approved by Secretarial Letter of September 13, 2005.


At the Field Inspection, held on April 14, 2006, Mr. Walter Poplawski, Engineer for the Authority, reviewed the work which had been completed to date, including the grading and seeding of embankments, drainage pipe outlet restoration, and erosion and sediment control measures in place.  Mr. Poplawski opined that, in order to complete A&E’s design plans, the bottom of the railroad right-of-way would need to have fill placed, and be graded.  Mr. Al Roman, who is an employee of the contractor for the Authority, and Mr. Ron Hull, who is an employee of the Commission’s Bureau of Transportation and Safety, agreed with Mr. Poplawski’s assessment.  (Petition, at 1).


At that point, Mr. Roman indicated that present conditions would not allow him to place fill at the bottom of the railroad right-of-way and grade the area.  Due to the additional time needed to complete these remaining items of work, a time extension until October 31, 2006, was sought.  (Petition, at 1). 



Based on our review of the evidentiary record herein, and the Authority’s Petition, we conclude that the Authority’s request for additional time to complete the remaining items of work is reasonable.  Under the circumstances and consistent with the criteria outlined above at Section 1.15 of our Regulations, we believe that it is reasonable, appropriate and in the public interest to grant the instant petition.  
Conclusion


We have carefully reviewed the record as developed in this proceeding.  Premised upon our review, we find that the Authority’s Petition is meritorious.  We caution the Authority to be diligent in completion of this project; THEREFORE,


IT IS ORDERED:


1.
That the Petition for Extension of Time filed by Luzerne County Redevelopment Authority on April 28, 2006, is granted consistent with this Opinion and Order.  


2.
That Luzerne County Redevelopment Authority shall complete all remaining work, in accordance with the Plan it previously submitted to the Commission, by October 31, 2006.  



3.
That, in all other respects, our Order entered March 10, 2003, as modified, remains in full force and effect.  








BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  July 20, 2006
ORDER ENTERED:  July 27, 2006
	�	The County, the Borough, PennDOT, LCRC and the Operating Railroad were joined as additional Respondents by Order issued on August 8, 2001.


�     The Plan is entitled “LCRA Ashley Railroad Drainage, State Route 2020, North/South Main Street, Ashley, Luzerne County, Pennsylvania.” 
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