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INITIAL DECISION
Before

Ember S. Jandebeur
Administrative Law Judge 
HISTORY OF THE PROCEEDINGS 
On or about September 25, 2003, Dennison Township Board of Supervisors (Complainant) through its counsel, Gino L. Andreuzzi, Esq. filed a formal complaint (Complaint) with the Public Utility Commission (PUC or Commission) against Reading Blue Mountain & Northern Railroad (Respondent) alleging that the Respondent “refuses, neglects, and otherwise ignores its responsibility to maintain its own drainage tunnel and culverts, which lie underneath its railroad tracks, beds and rights of way along Pa. State Highway 2041.”  
According to the PUC records, an Answer was not filed by the Respondent.  The Respondent contended it was not served a copy of the Complaint.  (Pre-hearing conference Transcript 9/7/2004 at page 9.)  The PUC file shows that a Formal Complaint Notice (Notice) was sent via certified mail/return receipt requested, by the PUC Secretary’s Bureau to the Respondent at P.O. Box 218 Port Carbon, Pennsylvania 19549 on October 6, 2003.  The same Notice (same date and also sent via certified mail, return receipt requested) was sent to Pennsylvania Department of Transportation (PennDOT) and Luzerne County.  On October 27, 2003, PennDOT filed an Answer.  Luzerne County did not file an Answer but participated in both hearings.
On or about March 3, 2004, the Complainant filed a Petition for Subpoena for Entry and Production of Documents.  On or about April 7, 2004, the Respondent filed a Response to the Petition for Subpoena.

On July 2, 2004, a Notice was issued scheduling a pre-hearing conference for September 7, 2004.  The September 7, 2004, pre-hearing conference was held amongst the undersigned administrative law judge (ALJ), the Complainant, represented by attorney Gino L. Andreuzzi, the Respondent, represented by attorney Gregory F. Lepore, and PennDOT represented by attorney Jason D. Sharp.  Luzerne County did not participate in the pre-hearing conference.
On or about September 13, 2004, the Respondent filed a Motion to Dismiss for Lack of Jurisdiction, alleging that the instant Complaint did not relate to safety concerns but was rather, a tort action involving riparian rights.  On or about September 21, 2004, the Complainant filed an Answer.   On or about the same date, September 21, 2004, the Complainant filed a document titled “Errata.”  On October 6, 2004, an Interim Order was issued denying the Motion.

On December 10, 2004, a Second Interim Order was issued ordering the Parties to (1) finish discovery by January 21, 2005; (2) arrange for the Complainant to inspect the Respondent’s property; (3) allow the  Complainant (to inspect and) return the site to pre-inspection configuration; (4) have the Respondent’s inspector oversee the inspection; and (5) be prepared to address the list of questions provided by the ALJ at the hearings on the merits. 
After several notices and scheduling changes, hearings on the merits were conducted on June 14, and August 24, 2005.  The Complainant, Respondent, PennDOT and Luzerne County appeared and each was represented by counsel.  The Complainant sponsored forty-four (44) exhibits.  Witnesses for the Complainant included Sam Macurak, Chairman of the Board of Supervisors for Dennison Township; Michael Mack, Vice Chairman of the Board of Supervisors for Dennison Township; Frank Ferraro, civil engineer; Harold Ash, civil engineer; John Mills, licensed surveyor; and Benjamin Sevenski, design engineer.  PennDOT sponsored one exhibit and the written and oral testimony of one witness, Joseph Strok, a district grade crossing engineer.  Luzerne County did not submit any exhibits, and presented the testimony of one witness, Michael Sholtis, a project engineer.  The Respondent sponsored one exhibit and the testimony of one witness, Wesley Westenhoefer, vice president for maintenance. 
The June 14, 2005 transcript comprised 357 pages.
  The August 24, 2005 transcript comprised 224 pages.
  The transcript for 8/24/05 showed at page 199, that the Complainant successfully entered Exhibits 38-44 into evidence.
  Complainant’s Exhibits 1-37 and Respondent’s Exhibit 1 were entered into the record on June 19, 2006 by Interim Order dated June 8, 2006 when no Party filed any written objection(s).
Deadlines for post-hearing briefs and responsive briefs were determined at the close of the August 24, 2005 hearing.  All parties were instructed to file post-hearing briefs by Friday November 4, 2005.  The Respondent filed its post-hearing Brief on November 2, 2005.  On November 4, 2005, PennDOT filed its post-hearing Brief.  On November 4, 2005, the Complainant mailed its post-hearing Brief.  Luzerne County did not file a brief.  The Complainant mailed a Responsive Brief on November 18, 2005.  The record in this matter closed on November 18, 2005, the final date for filing a responsive brief.  The record was re-opened by Interim Order dated June 8, 2006 to receive in the exhibits discussed in the preceding paragraph and closed finally on June 19, 2006.  
STIPULATIONS
1. There is some sort of stonework and drainage at the site of the 5/26/2005 excavation that drains through to the Lehigh River.  6/14/2005 Tr. 18-19.
2. The Complainant’s photographs comprising Exhibit 1 accurately depict the flooding conditions of the August 6, 2003 flood.  6/14/2005 Tr. 49.
3. Qualifications of Mr. Mills a licensed surveyor were stipulated.  8/24/2005 Tr. 37. 

4. Qualifications for Benedict Matthew Sevenski a professional engineer were stipulated.  8/24/2005 Tr. 206.
5. Wesley Westenhoefer, witness for the Respondent is not the witness to opine on whose property the opening of Culvert Two sits.  6/14/05 Tr. 293.
FINDINGS OF FACT
1. Two culverts are referenced in this Complaint.  They are referred to as Culvert One and Culvert Two.  The drainage entering and exiting the two culverts is interrelated.  6/14/05 Tr. 21. 
2. The Complainant periodically clears debris from Culvert One.  6/14/05 Tr. 79.

3. Culvert One is the southernmost culvert discussed in this matter and lies to the left of the Complainant’s pump station, continues along an embankment, and under the Respondent’s railroad track and is typically is clear of debris.  6/14/05 Tr. 81-82, 89.

4. Drainage of Culvert Two is just part of the townships drainage problems.  6/14/05 Tr. 108.

5. Flooding occurs in Dennison Township in the area of Culvert Two. 

6. Two of PennDOT’s drainage pipes under State Road 2041 (S.R. 2041) drain toward the area of Culvert Two.  6/14/05 Tr. 306-307.

7. The Complainant has been aware of drainage issues in Dennison Township and has held meetings to discuss those problems.  6/14/05 Tr. 7.

8. Frank Ferraro, a civil engineer and witness for the Complainant has worked with the Complainant for over ten years and has attended “half a dozen” meetings regarding the Townships drainage issues.  PA DEP
, PennDOT, and sometimes 14-16 various organizations attended such meetings.  6/14/05 Tr. 161, 227.

9. The Township has contacted PA DEP about stormwater issues.  6/14/05 Tr. 228.

10. The Complainant did not articulate the parameters of its contacts with PA DEP, therefore, they are not known.
11. At the hearings held June 14, and August 24, 2005 it was not established whether Dennison Township has a stormwater management plan pursuant to 32 P.S. §680.1 et seq. 

12. It was not established from the evidence submitted in these proceedings whether Culvert Two is actually a culvert.  The evidence submitted merely indicated that water swirls and disappears at the area referred to as Culvert Two.  Stonework at Culvert Two has not been visible since the late 1980’s.  6/14/05 Tr. 79, 89, 94-95.
13. Throughout the entirety of this proceeding, Culvert Two referred to the area of the excavation conducted on May 26, 2005, through and including the discharge point at the Lehigh River. 
14. The Complainant and Respondent provided no agreements or stipulations regarding the boundaries and ownership of the land comprising Culvert Two. 

15. Ownership of the land comprising Culvert Two was neither established nor proven during the hearings held June 14, and August 24, 2005.
16. The Complainant and their consultants determined that there is a discharge or exit part of a culvert on the DCNR
 Rail-to-Trails land that discharges into the Lehigh River.  One can see into the culvert at the discharge point on DCNR land for some ways, but then it is collapsed.  6/14/05 Tr. 96-97. 
17. Frank Ferraro believes a portion of Culvert Two could be on the Hauze’s property.  6/14/05 Tr. 235, 240.

18. John Mills, surveyor for the Complainant, could not state with certainty that Culvert Two is on the Respondent’s property.  He could only provide that it was “very close.”  8/25/2005 Tr. 56.

19. Sam Macurak, for the Complainant believes the property lines as discussed at the hearings may not be correct.  6/14/2005 Tr. 334-335.
20. John Mills indicated Culvert Two passes through DCNR lands.  8/25/2005 Tr. 70.

21. The Complainant was to receive a community block grant of approximately $121,000.00 to install a storm sewer system.  At the time of the hearings, the Complainant had not yet received the funds; therefore, the improvements had not been completed.  6/14/05 Tr. 78, 102, 103.
22. On April 6, 2005, the Complainant and their consultant’s “traced” the flow of water from Culvert Two “from the beginning all the way down to the other side of the Lehigh.”  The flow of the dye from pouring in, to discharge at the Lehigh River took approximately 5 minutes.  6/14/05 Tr. 149-158, 188-193. 

23. May 26, 2005, the Complainant and their consultants conducted some excavation at Culvert Two.  6/14/05 Tr. 89.
24. The Complainant, Respondent and PennDOT appear to believe some portion, (actual boundaries not determined) of Culvert Two runs through DCNR lands.  Luzerne County did not express an opinion regarding ownership of Culvert Two.  6/14/2005 Tr. 95-96, 202.  8/25/2005 Tr. 70 

25. It was not established during the hearings held June 14 and August 25, 2005 whether the DCNR may bear some responsibility for the management of the storm water issues raised in this Complaint. 

26. It was not established during the hearings held June 14 and August 25, 2005 whether the property rights of an adjacent property owner, the Hauze family, may be affected by the issues and relief requested in this Complaint.

27. The Complainant believes PennDOT’s pipe that goes underneath S.R. 2041 is partially blocked and exacerbates poor drainage issues between Culverts One and Two.  The PennDOT pipe at issue is one of three and is the one situated in the middle.  The Complainant has asked PennDOT to install a new pipe.  6/14/05 Tr. 104-105.
28. The area around Culvert Two is a depressed area, lower than the surrounding area and thus, a “big bowl.”  8/25/2005 Tr. 158

DISCUSSION
Background:
This Complaint was instituted by Dennison Township Board of Supervisors (Complainant) on behalf of its citizenry.  The Complaint alleged that flooding occurs in their Township, and that damages are sustained because the Respondent fails to maintain its drainage tunnels and culverts.  The Complainant asked that the Commission order the Respondent to: 
Mandate repairs and other remedial actions by the defendant [sic], which are necessary to ensure the safe drainage of the land and prevent future damages in the locale.

Order the defendant to unblock or clear its clogged storm drainage pipe, tunnels and system, pay for all costs in the process, and to maintain the drainage structure in the future at its sole cost and expense.

Reimburse the necessary costs, repairs and replacements to damaged property caused by the defendant’s inattention to and perpetuation of an unsafe condition during past and recent precipitation, flooding and icing.

Require this public utility to furnish and maintain adequate, efficient, safe, and reasonable services and facilities pursuant to 66 Pa. C.S.A. §1501.  
(Complaint at ¶4)
The Respondent counters these allegations with the assertion that part of the land in question is owned by parties other than themselves and that as a matter of law, those parties must be joined as indispensable or the PUC is without jurisdiction citing Huston v. Campanini, 464 Pa. 147, 346 A.2d 258 (1975).
Burden of Proof:

As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proof.  66 Pa. C.S. §332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  (Emphasis added.)  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA PUC, 134 Pa. Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992).  That is, a party must present evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. PA PUC, 67 Pa .Commw. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA PUC, 154 Pa. Commw. 21, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Dep’t of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).
Commission Jurisdiction over Railroad Issues:

As in every case coming before it, the PUC must decide initially whether it has jurisdiction over the parties and the subject matter of the dispute.  As a creature of legislation, the PUC possesses only the authority the state legislature has granted to it in the Public Utility Code (the “Code”).  66 Pa. C.S. §§101, et seq.  PUC jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication.  Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 791 (1977); Allegheny County Port Authority v. PA PUC, 427 Pa. 562, 237 A.2d 602 (1967); Behrend v. Bell of Pa., 257 Pa. Superior Ct. 35, 390 A.2d 233 (1978); Pa. Department of Highways v. PA PUC, 198 Pa. Superior Ct. 87, 182 A.2d 267 (1962); and City of Erie v. Pa. Electric Co., 383 A.2d 575 (Pa. Cmwlth. 1978).

The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. PA PUC, 157 Pa. Super. 595, 43 A.2d 348 (1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602 (1967).  Neither silence nor agreement of the parties will confer jurisdiction where it otherwise would not exist, Commonwealth v. Van Buskirk, 303 Pa. Super. 148, 449 A.2d 621 (1982), nor can jurisdiction be obtained by waiver or estoppel, In Re Borough of Valley-Hi, 54 Pa. Cmwlth. 53, 420 A.2d 15 (1980).

Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Cf., Hughes v. PA State Police, 152 Pa. Cmwlth. 409, 619 A.2d 390 (1992), alloc. den., 637 A.2d 293 (1993).  The PUC has jurisdiction here pursuant to 66 Pa. C.S. §1501 that states:

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay. Such service and facilities shall be in conformity with the regulations and orders of the commission.  
66 Pa. C.S. §1501
The Respondent meets the definition of a “public utility” under the Code, and the culvert complained of meets the definition of “facility.”  However, jurisdiction over railroad matters has been in large part preempted by federal law.  Nonetheless, traditional state public safety matters involving railroads have been considered an appropriate area excluded from the general preemptive effect of federal legislation.  (See 41 P.L.E. 2d at §2).  Additionally, in accord with federal law, a state may have law that does not conflict with the federal scheme as indicated here: 

§ 20106.  National uniformity of regulation 
Laws, regulations, and orders related to railroad safety and laws, regulations, and orders related to railroad security shall be nationally uniform to the extent practicable. A State may adopt or continue in force a law, regulation, or order related to railroad safety or security until the Secretary of Transportation (with respect to railroad safety matters), or the Secretary of Homeland Security (with respect to railroad security matters), prescribes a regulation or issues an order covering the subject matter of the State requirement. A State may adopt or continue in force an additional or more stringent law, regulation, or order related to railroad safety or security when the law, regulation, or order—

(1)
is necessary to eliminate or reduce an essentially local safety or security hazard;

(2)
is not incompatible with a law, regulation, or order of the United States Government; and

(3)
does not unreasonably burden interstate commerce.

49 U.S.C.A. §20106
Finally, the Supreme Court has observed that the Federal Railroad Safety Act of 1970 preemption clause "displays considerable solicitude for state law" and that preemption will lie only if the federal regulations "substantially subsume the subject matter of the relevant state law."  CSX Transp., Inc. v. Easterwood, 507 U.S. 658, 664-65, 123 L. Ed. 2d 387, 113 S. Ct. 1732 (1993).  The Third District in Strozyk v. Norfolk South Corp. agreed with the appellants, that 23 C.F.R. §646.214 (dealing with warning devices) did not cover claims of limited visibility and negligent maintenance of a grade crossing, and consequently, the court reversed and remanded the lower courts decision.  Strozyk v. Norfolk South Corp., 358 F. 3d 268, 269 (3d Cir. Pa. 2004).  While Dennison Township is not alleging a visibility issue, or negligent maintenance of a grade crossing, they are alleging negligent maintenance of a utility facility and thus, the same principle applies.  If the federal scheme of statute and regulation does not specifically preempt then the state law scheme may apply.  I find no federal statute or regulation that addresses maintenance of an adjacent railroad culvert.  Therefore, I find that the Commission has jurisdiction and authority over the subject matter and the parties.
Ownership of the land comprising Culvert Two: 
After concluding that the Commission has jurisdiction over this matter, unfortunately, I also find that the Complainant failed to prove that the Respondent owns the land upon which the facility sits.  It is fundamental that if a utility refuses to agree to a complainant’s factual assertions of facility ownership, then the complainant must proceed to prove that ownership. 
Here, after the conclusion of two full days of hearings, nearly 600 pages of testimony, and more than fifty exhibits, ownership of the land comprising Culvert Two (effectively, “the facility”) remains unproven.  Whether the Respondent owns the land under the excavated area or not is disputed.  Moreover, the Respondent steadfastly refused to stipulate to ownership.  
As noted earlier, the Parties appear to agree the discharge of Culvert Two is on DCNR land, but the metes and bounds of DCNR’s ownership was not proven, nor was any acceptance of such metes and bounds by DCNR provided.  Indeed, another party besides DCNR, the Hauze family, may have an affected property interest.  Whether the Hauze family’s property interests are implicated was touched upon, but neither stipulated, nor proven.  In fact, as the Complainant’s surveyor noted, since the Hauze deed in not in “metes
 and bounds” the Hauze property lines posed a “little bit of a problem.”  (8/14/2005 Tr. 53)  Finally, to what extent DCNR’s property interests are implicated remains in question.  
Before the Complainant can prevail on their claim that the Respondent violated §1501 of the Code by failure to maintain its facilities, Respondent’s ownership of the facility must be a stipulated fact, judicially noted fact, or a matter of record by some other means.  That was not done here.  

The Complainant’s own surveyor/witness equivocated, despite intense questioning by his attorney, about ownership of the land, as revealed in the following colloquy.  

Q.
[By Mr. Andreuzzi, Complainant’s counsel] Now, did you locate the exact position of the opening of Culvert Number Two in reference to the adjoining land owners?

A.
[By Mr. Mills, Complainant’s surveyor] Well, this was a little bit of a problem because the deed description for the Hoss' [should be Hauze’s] property didn't have a meets (sic)-and-bounds description.  It was the deed of adjoiners.  It stated basically that they owned to the southerly side of the Lehigh Valley railroad, to the road right-of-way, to somebody's property, to somebody's property.  So that wasn't defined.  But what I was able to do, using other deeds that referred to the Lehigh Valley right-of-way line, was to come up with that line, which I projected.  So what I'm saying is that there is a strip of ground between the PennDOT right-of-way and the railroad right-of-way that Hoss' owns.  

Q.
But at the beginning of Culvert Two, is that on Hoss' 

property --
A.
The point that we located is.

Q.
--- or is it pass [sic] Hoss'?

A.
No, the point that we located is 1.3 feet away from the right-of-way line, which, in reality, is Hoss' line because Hoss' line doesn't have a definite bearing in distance.

JUDGE:
Right-of-way line of which entity, PennDOT or the railroad?

A. The railroad.  That's the railroad right-of-way.

JUDGE:
Okay.  So state that one more time.

A. The railroad right-of-way, that line is that line. [sic]

JUDGE:
And how is that in relation to Hoss'?

A.
It's the same line.

Q.
Now, John, the culvert, though, is it on Hoss' ---?

A.
The point that we located it is on the railroad right-of-way.

Q.
John, but this --- we looked at this as --- is this culvert beyond the Hoss' line?

A.
You mean is it on the Hoss' property?

Q.
Is it on or off?

A.
The point that I located is off the Hoss' property.

Q.
In other words, the point that you referred to is the beginning of the opening of Culvert Two?

A.
Correct.

Q. So are you saying that Culvert Number Two is, in fact, not on Hoss' property?

A.
The point that I located is not on Hoss' property.

Q.
Right.  And that point you located was the purported opening of Culvert Number Two?

A.
Where they put the dye in.

Q.
Okay.  So the actual face or opening of that culvert is, in fact, on railroad property in your opinion today?

A.
The point that I located, yes.

Q.
It is, in fact, inside --- or on the railroad property?

A.
Very close.  
(8/24/2005 Tr. 53-56)

It is evident from this dialogue alone that the opening of Culvert Two may be on the Respondent’s property, “very close” or, on someone else’s.  Moreover, property line disputes are court of law issues, not administrative issues, and the PUC lacks jurisdiction and has no authority to adjudicate them.  See: Fairview Water Company v. PA PUC, 509 Pa. 384, 393, 502 A.2d 162 (1985); In Re Lou Amati/Amati Service Station v. West Penn  Power Company and Bell Atlantic-Pennsylvania, Inc. Docket No. C-00945842 (October 25, 1996).
Is the DCNR an Indispensable Party?
The Respondent contends that DCNR is an indispensable party and, as such, Complainant’s failure to join DCNR as an indispensable party deprives the PUC of the requisite subject-matter jurisdiction to hear and adjudicate this Complaint.

An indispensable party is one whose rights are so connected with the claims of the litigants that no relief can be granted without impairing or infringing upon those rights.  Sharkus v. Blue Cross of Greater Philadelphia, 494 Pa. 336, 431 A.2d 883 (1981) (Emphasis added.); Columbia Gas Transmission Corp. v. Diamond Fuel Co., 464 Pa. 377, 346 A.2d 788 (1975).  The failure to join an indispensable party deprives the court of subject matter jurisdiction.  Huston v. Campanini, 464 Pa. 147, 346 A.2d 258 (1975).  Pennsylvania law allows this objection to be raised at any time during the proceedings.  Pa. R.C.P. 1032;
  DeCoatsworth v. Jones , 536 Pa. 414, 639 A.2d 792 (1994);  Reifsnyder v. Pittsburgh Outdoor Advertising Co., 396 Pa. 320, 152 A.2d 894 (1959);  In Re Patterson's Estate, 341 Pa. 177, 180, 19 A.2d 165, 166 (1941) ("The want of jurisdiction over the subject matter may be questioned at any time.  It may be questioned either in the trial court, before or after judgment, or for the first time in an appellate court, and it is fatal at any stage of the proceedings, even when collaterally involved . . . ."); Moskowitz's Registration Case, 329 Pa. 183, 196 A. 498 (1938);  In Re Simpson's Estate, 253 Pa. 217, 225; 98 A. 35, 38 (1916) ("It is never too late to attack a judgment or decree for want of jurisdiction.  That question is always open."); Tigue v. Basalyga, 451 Pa. 436, 438, 304 A.2d 119, 120 (1973) (“It has long been established that unless all necessary and indispensable parties are parties to the action, a court is powerless to grant relief.”) (Emphasis added.) Further, the Pennsylvania Supreme Court, in CRY, Inc. v. Mill Service, Inc., 536 Pa. 462, 640 A2d 372 (1994), citing Mechanicsburg Area School Dist. v. Kline, 494 Pa. 476, 431 A2d 953 (1981) noted that: 

The determination of an indispensable party question involves at least these considerations:  
(1)
Do absent parties have a right or interest related to the claims?

(2)
If so, what is the nature of that right or interest? 

(3)
Is that right or interest essential to the merits of the issue? 

(4)
Can justice be afforded without violating the due process rights of absent parties?

The evidence of record in this matter shows that Culvert Two passes in part through lands owned by DCNR.  However, as noted in the Findings of Fact above, at the end of two full days of hearings, the property boundaries remain unclear.  That DCNR might be an indispensable party to this controversy was first raised during the June 14, 2005, hearing.  During the June 14 hearing, discussion of DCNR’s potential interest occurred because of  April 6 and May 26, 2005 site visits.  On those dates, the Complainant, the Respondent, and a number of consultants met at what ultimately came to be referred to as “Culvert Two” to conduct an inspection and partial excavation.  
During these inspections/excavations, the Complainant put dye into an earthen depression or hole, then tracked and photographed where the dye flowed.  Although the Complainant and the Respondent did not stipulate as such, both appeared to agree that the dye flowed through property owned by DCNR (one of their Rails-to-Trails areas) to discharge finally into the Lehigh River.  The point at which dye was poured, through and including the discharge point is what the Parties call Culvert Two.  None disagreed that the land where the discharge into the Lehigh River occurs is owned by DCNR.  Therefore, if the PUC were to order any action(s) to be taken by the Respondent that would alter Culvert Two, DCNR property rights are affected.

At the conclusion of the hearing on June 14, 2005, the following excerpt evidences the awareness of all in attendance at the hearing that DCNR’s ownership and potential involvement in this controversy was significant.  By the ALJ: “There is nothing on the record so far that establishes for me whose property that inlet [i.e., the beginning of Culvert Two] is on.  That's an absolute necessity, and that hasn't even been done today and we've been here since ten o'clock.  Okay?  That's number one.  You need to know where that inlet --- whose property that inlet is on.  Then once you establish that, it's --- I think agreed, that it goes all the way through [and] over to the Lehigh River.  So somehow or another it's going to flow through [and/or] underneath railroad land and DCNR land and out into the river; correct?”  By Attorney Andreuzzi: [for the Complainant] “Correct.”  (6/14/05 Tr. at 337).  By Attorney Lepore: [for the Respondent] “The problem from the Railroad’s perspective is whether there is an easement by prescriptive convenience or otherwise, DCNR is not a party to this litigation.  I’m not sure that Your Honor has jurisdiction over DCNR with regard to this matter.”  (6/14/05 Tr. at 341)  
At the second and final hearing on the merits, Complainant’s counsel continued to assert that if he needed to bring in DCNR he would.  At this same hearing, Complainant’s counsel indicated he had a witness, “but not at the hearing” and that he “would bring him in if necessary.”  Complainant’s counsel further indicated, “[t]hey [the Respondent] have an easement…of 50’ on each side of the track, and that takes them well into the Rails-to-Trails area and underneath it.  I think that they, as a public body, can do a condemnation against DCNR to continue along and provide this extra access and drainage as a critically needed area.”  Complainant’s counsel continued, “if I have to sue DCNR to build the last 15 feet of this tunnel we’ll do that…we would continue against DCNR at another time.”  (8/24/2005 Tr. 7-8.)  I do not agree with counsel’s legal analysis, and the case law cited above concerning property rights does not support it.  Using the CRY, and Mechanicsburg, criteria, DCNR has a property interest in Culvert Two thus answering criteria numbers (1) and (2).  DCNR’s property interest in Culvert Two mandates they have the opportunity to protect it, thus, their interest is essential to the merits of the Complainant’s claim meeting criteria (3).  To fashion a remedy without DCNR would violate the rights of DCNR, thus meeting criteria (4).  Due to DCNR’s ownership of part of Culvert Two they must have the opportunity to protest that interest.  Indeed, all parties affected by a remedy must have the opportunity to protect their interests.  Therefore, if the Hauze property interests (another adjacent landowner) are implicated, they too are indispensable parties to this Complaint.  CRY, Inc. v. Mill Service, Inc., 536 Pa. 462, 640 A2d 372 (1994); Mechanicsburg Area School District v. Kline, 494 Pa. 476, 431 A.2d 953 (1981); Zerr v. Commonwealth Dep't of Environmental Resources, 570 A.2d 132 (1990).  Without DCNR as a party, a remedy cannot be fashioned and the PUC is without jurisdiction.  Huston v. Campanini, 464 Pa. 147, 346 A.2d 258 (1975).
A judge cannot act as an advocate for any party and must remain neutral.  While that is not a bright line, during the fist hearing, the Complainant was advised that DCNR appeared to be an indispensable party.  The choice to not petition for their inclusion appeared to be made after due thought.  The Complainant appeared to have a theory of the case that would enable them to continue without DCNR.  However, as is now clear, that theory was legally incorrect.  The Complainant has expended great effort and it is noted, nonetheless, for the reasons discussed above, this Complaint must be dismissed.  
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over this matter pursuant to 66 Pa. C.S. §1501.
2.  The Commission has jurisdiction over this matter in accordance with the principles set forth in Strozyk v. Norfolk Southern Corp., 358 F. 3d 268 (3d Cir. Pa. 2004).
3. The burden of proof is on the Complainant.  66 Pa. C.S. §332
4. The Complainant failed to prove that the Respondent is either an owner or the sole owner of the facility complained of and of land involved in this complaint and, that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  (Emphasis added.)
5. DCNR as a property owner of the land where the discharge of Culvert Two exists would be affected by this matter and is therefore, an indispensable party.  CRY, Inc. v. Mill Service, Inc., 536 Pa. 462, 640 A.2d 372 (1994); Mechanicsburg Area School District v. Kline, 494 Pa. 476, 431 A.2d 953 (1981).
6. Complainant’s failure to join DCNR divests the Commission of jurisdiction.  Huston v. Campanini, 464 Pa. 147, 346 A.2d 258 (1975). 
7. All parties with a property interest that is affected in this matter must be given an opportunity to protect that interest and must be a party to the case.  Huston v. Campanini, 464 Pa. 147, 346 A.2d 258 (1975), Tigue v. Basalyga, 451 Pa. 436, 304 A.2d 119 (1973), Zerr v. Commonwealth Dep't of Environmental Resources, 570 A.2d 132 (1990).
ORDER

THEREFORE, 
IT IS ORDERED: 
1. That the Formal Complaint of Dennison Township Board of Supervisors v. Reading Blue Mountain and Northern Railroad at Docket No. C-20031319 is dismissed.
Date:
July 14, 2006




_________________________________








Ember S. Jandebeur







Administrative Law Judge
	�	References to this transcript will appear as 6/14/05 Tr. followed by a page number.


	�	References to this transcript will appear as 8/24/05 Tr. followed by a page number.


	�	The court reporter for 8/24/05 listed the Complainant’s exhibits as the Respondent’s; however, the written transcript at page 199 clearly showed that they are the Complainant’s exhibits.


	�	Pennsylvania Department of Environmental Protection


	�	Pennsylvania Department of Conservation and Natural Resources 


	�	The court reporter inadvertently transcribed this as “meets.”   


	�	Whenever it appears by suggestion of the parties or otherwise that the court lacks jurisdiction of the subject matter or that there has been a failure to join an indispensable party, the court shall order that the action be transferred to a court of the Commonwealth which has jurisdiction or that the indispensable party be joined, but if that is not possible, then it shall dismiss the action.  Pa. R.C.P. §1032 (b).
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