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HISTORY OF THE PROCEEDING



On August 18, 2005 Valley Run Water Company, LLC (“Valley Run” or “Applicant”) , through its attorney, filed an application with the Pennsylvania Public Utility Commission (“Commission”) for a certificate of public convenience to begin to offer, furnish or provide water service in a portion of Washington Township, Berks County. 



Notice that the Applicant filed an application for a certificate of public convenience was published in the September 3, 2005 Pennsylvania Bulletin at 35 Pa. B. 4988.  In addition, in accordance with the Commission’s Regulations and the directive of the Secretary of the Commission, notice of Valley Run’s Application was served upon the county and local governments and agencies.  



On September 19, 2005, Superior Water Company (“Superior” or “Protestant”), through its counsel, filed a protest to Valley Run Water Company LLC’s Application for a Certificate of Public Convenience. 



On October 11, 2005, Valley Run Water Company, through its counsel, filed a Petition for Rescission or Amendment of Order entered August 15, 2005 concerning Superior’s Certificate Rights at Docket No. A-212955F0016.  In the Petition, Valley Run asserted that said grant of authority should either be rescinded or amended and clarified to confirm that Superior’s rights were not mature.



On October 15, 2005, Valley Run Water Company, through its counsel, filed a Motion to Dismiss Superior’s Protest for Lack of Standing.



On October 21, 2005, Superior Water Company, through its counsel, filed an Answer of Superior Water Company to Valley Run Water Company’s Motion to Dismiss Protest.



On October 31, 2005, Superior Water Company, through its counsel, filed an Answer to the Petition for Rescission or Amendment of Superior’s Certificate Rights.



On October 31, 2005, Superior Water Company, through its counsel, filed a Motion to Dismiss Petition of Valley Run for Lack of Standing in A-212955F0016.



On November 7, 2005, Superior Water Company, through its attorney, filed an application requesting the right to begin to offer, render, furnish or provide water service to the public in portions of southeastern Washington Township and a portion of Colebrookdale Township, Berks County, Pa.
 This area includes the Gehringer Farm Tract, which was also a part of Valley Run’s August 18, 2005 Application at Docket No. A-210121. Superior’s application was docketed at A-212955F0017.



Valley Run Water Company filed a Motion for Certification of Material Question on November 16, 2005. 



On November 21, 2005, Superior Water Company filed an Answer to the Motion for Certification of Material Question.



A prehearing conference was held in this matter on November 21, 2005, in the Philadelphia State Office Building before Administrative Law Judge Cynthia Williams Fordham.  William Hawke, Esquire, and Thomas Sniscak, Esquire, represented the Applicant, Valley Run.  Louise Knight, Esquire, represented the Protestant, Superior. 



During the prehearing conference, a procedural schedule for discovery, hearings and briefs was established.


On November 21, 2005, Superior Water Company filed a Motion to Consolidate the application filed by Valley Run Water Company at A-210121 with the application that Superior filed at A-212955F0017.



On December 1, 2005, the Commission ruled on Valley Run’s Petition for Rescission or Amendment of Superior’s Certificate Rights at Docket No. A-212955F0016 and Superior’s Motion to Dismiss Petition of Valley Run for Lack of Standing in A-212955F0016.  The Commission granted Superior’s Motion to Dismiss the Petition for Lack of Standing and therefore, denied Valley Run’s petition.  


On December 19, 2005, Applicant’s counsel asked the presiding officer to delay ruling on the Motion to Dismiss Superior’s Protest because an Amended Motion to Dismiss would be filed on December 21, 2005.  



On December 19, 2005, Valley Run Water Company, through its counsel, filed an application requesting the right to begin to provide water service in an additional portion of Washington Township.  This additional territory overlapped much of the territory that Superior applied for in its November 7, 2005 Application at Docket No. 212955F0017.


On December 19, 2005, Valley Run Water Company filed a protest to Superior Water Company’s application at A-212955F0017.



On December 21, 2005, Valley Run’s counsel filed an Amended Motion to Dismiss.  



On January 3, 2006, counsel for Valley Run and Superior had a conference call with the presiding officer.  During the conference call, the schedule for filing answers to the outstanding motions and the hearing schedule were revised.  Superior’s Answer to the Amended Motion to Dismiss was due on or before January 19, 2006.  The answers to the Motions to Compel Discovery were due by January 31, 2006.  Consequently, the hearings scheduled for January 19, 20, 26, and 27, 2006 were cancelled. 



While various other motions were pending, Valley Run and Superior subsequently entered into settlement negotiations relative to their respective Applications and Protests.  As a result of those negotiations, Valley Run and Superior entered into a mutually-acceptable settlement agreement.  Under the terms of that settlement, Valley Run agreed to withdraw its December 19, 2005 Application at Docket No. A-210121F____
 as well as its protest to Superior’s Application docketed at A-212955F0017.  Superior agreed to withdraw its Protest of Valley Run’s August 18, 2005 Application in this docket as well as to amend its Application docketed at A-212955F0017 to withdraw its request to provide water service to the Gehringer Farm Tract and any other area in Valley Run’s first Application at Docket No. A‑210121.


Superior withdrew its protest to Valley Run’s application and amended its Application on February 14, 2006, in accordance with a Settlement Agreement reached with Valley Run and Michael D. Rhodes.  In that amendment, Superior limited its proposed service territory to exclude the service territory for which Valley Run had applied.  The amendment also eliminated an area on the boundary between Washington Township and Douglass Township, Montgomery County that is zoned agricultural.  Superior took this action in response to comments in the Berks County Planning Commission’s December 14, 2005 letter.  On February 14, 2006, Valley Run withdrew its protest to Superior’s Application and withdrew its application at Docket No. A-210121F___.  On February 24, 2006, Michael D. Rhodes withdrew his protest to Superior’s Application.  The protest filed on behalf of Rotose Land Development was withdrawn by letter from its counsel, dated March 2, 2006.  



At the request of the parties and in accordance with the terms of the settlement, the settlement will be addressed and the unprotested application will be resolved by initial decision.



On March 1, 2006, Valley Run, through its counsel, submitted the affidavits of Michael D. Rhodes (proprietary and non-proprietary), the principal of Valley Run, Randy Eddinger, the principal of Suburban Water Technology, Inc., and Gary D. Shambaugh. Exhibits R.E. 1 and 2 were attached to Mr. Eddinger’s affidavit.  Exhibit R.E. 1 is comprised of five maps depicting the location of Valley Run’s facilities in the Spring Valley development.  Exhibit R.E. 2 is comprised on two maps explaining the location of Valley Run’s facilities in the Gehringer development. 



The record consists of the pleadings, the affidavits of Michael D. Rhodes (proprietary and non-proprietary), Randy Eddinger and Gary D. Shambaugh, the accompanying exhibits, the settlement and a 37 page transcript. 

FINDINGS OF FACT



1.
The Applicant is Valley Run Water Company, LLC, 813 South Reading Avenue, Boyertown, Pennsylvania 19592. 


2.
Valley Run is incorporated in the Commonwealth of Pennsylvania as a limited liability company.  Its Articles of Incorporation were filed with the Department of State on April 25, 2005, and it is registered with the Corporation Bureau as entity No. 3067949 (Affidavit of Michael D. Rhodes, “Rhodes,” p. 1).


3.
Valley Run’s principal, Michael D. Rhodes, has been a successful business man for over 25 years and his businesses have included running an automobile dealership as well as land development and real estate (Rhodes, pp. 1, 4).



4.
Valley Run’s water system will be operated by Suburban Water Technology, Inc. and its president, Randy Eddinger.  Suburban’s business address is 1697 Swamp Pike, Gilbertsville, Pennsylvania  19525 (Affidavit of Randy Eddinger, “Eddinger,” p. 1). 



5.
Mr. Eddinger will be a part equity owner of Valley Run (Eddinger, p. 1).


6.
Valley Run has requested authority to provide water service to a service territory comprised of two developments commonly known as Spring Valley Development
 and the Gehringer Farm tract. (Rhodes, p. 1; Eddinger, p. 1).



7.
Spring Valley will consist of 342 units in a community for individuals at least 55 years of age while the Gehringer Farm tract will consist of 135 single-family homes. (Rhodes, p. 1; Eddinger, p. 1).



8.
The owners of both Spring Valley and the Gehringer Farm tract have requested service from Valley Run.  The two existing neighboring water suppliers, Washington Township Authority and the Borough of Bally, are not willing to serve either development.  The Borough of Bally has a contaminated public water supply and is, therefore, unable to provide service.  No local agency or municipal water supplier has objected to the application in this proceeding (Rhodes, p. 2).



9.
Valley Run estimates that it will need 200 gallons of water per day for each unit at the Spring Valley development and 250 gallons of water per day for each single-family unit in the Gehringer tract; for a total need of 102,150 gallons of water per day at full build out (Rhodes, p. 3; Eddinger, p. 4).


10.
Valley Run plans to use well No. 1 for the first phase of the Spring Valley development (102 units).  Well No. 1 has been permitted by the Pennsylvania Department of Environmental Protection (DEP) and is capable of providing 67,680 gallons of water per day.  Valley Run has filed a permit application with the DEP for a second well (well No. 4), which is in its final stages of review at the DEP.  Valley Run expected approval by April 1, 2006, which is prior to the expected development of phase 2.  Well No. 4 will be capable of providing 102,240 gallons of water per day.  Both wells will provide a total capacity of 169,960 gallons of water per day.  Thus, Valley Run will have an ample water supply to meet the demands of the 135 single-family homes and the 342 senior-living units as those units are constructed (Eddinger, pp. 3-4; Rhodes, p. 3; R.E. 1, p. 3, R.E. 2). 



11.
Valley Run has constructed, or will construct, adequate facilities to treat, store and distribute water to its customers.  The facilities for the first well include well pipes, well lines, and a 115,000 gallon Aquastore storage tank which has the 24 storage capacity of 68,400 gallons. The water pressure will be boosted to 70 PSI and sent to the distribution system through 8” ductile iron.  When the second well is added to the system, water will be pumped from the well with a submersible pump at a rate of 71 gallons per minute.  The facilities include the well pipes, well lines, and a 115,000 gallon Aquastore storage tank which has the 24 storage capacity of 33,500 gallons. The water pressure will be boosted to 70 PSI and sent to the distribution system through 8” polyethylene pipe.  The delivery facilities will be comprised of 8” PE fused pipe for transmission mains, and 8” & 6” PE fused pipe for distribution mains (Eddinger, p. 3-6; Rhodes, p. 3).



12.
Valley Run’s facilities meet all applicable engineering and environmental standards and requirements (Eddinger, p. 3-6; Rhodes, p. 3).



13.
Valley Run has never been cited by the DEP for any environmental violations, nor has it violated any Commonwealth statutes or the regulations of any Commonwealth agency (Rhodes, pp. 3, 4).  


14.
Valley Run will file any and all required affiliated interest agreements after the Commission grants the Certificate of Public Convenience (Rhodes, p. 3).



15.
Suburban will operate the Valley Run water system.  Eddinger, Suburban’s principal, is certified by the DEP to operate water systems.  Suburban also employs two additional certified operators.  Mr. Eddinger has achieved a Level 6 Certification from the Water Quality Association (Eddinger, pp. 1-2). 


16.
Suburban provides services to over 30 community and non-community water systems in the Commonwealth of Pennsylvania.  Suburban’s responsibilities include: monitoring, testing and operating the water system and day to day operations.  Mr. Eddinger and Suburban are cognizant of the Commission’s billing and water service regulations and annual reporting requirements (Eddinger, p. 2).



17.
Suburban has not been cited by the DEP for any violations of statutes or regulations in its operation of public water systems (Eddinger, p. 2).


18.
Valley Run has and will obtain adequate permitted water supply to meet the present and future needs of its customers in the two proposed developments (Eddinger, p. 3; Rhodes, p. 3).



19.
Since the usage from the two developments will be less than three million gallons of water per day, no approval is required from the Delaware River Basin Commission.  Valley Run is located in the Delaware River Basin (Eddinger, p. 4).



20.
The Business plan is attached to the application as Appendix 1 (Eddinger p. 3). 


21.
Gary Shambaugh is the Executive Vice President of AUS Consultants in Camp Hill, PA.  He has provided consulting services to over 1,000 different water companies.  For over thirty-four years he has provided the following services:  valuation, depreciation, original cost, cost of service, tariff rate design, accounting matters and rate case filing.  He prepared the pro forma exhibits submitted with Valley Run’s application.  He is familiar with the Commission’s financial requirements for water companies (Affidavit of Gary D. Shambaugh, “Shambaugh”, p. 1).


22.
While Valley Run estimates that it will experience a small loss in its first year of operation, Valley Run has adequate stockholder capital and/or access to debt to address any operating shortfall (Shambaugh, p. 4; Rhodes, p. 4).



23.
Valley Run estimates that it will experience an annual net income for year two of approximately $76,922.00 on annual revenues of $231,139.00 (Shambaugh, pp. 3-5).



24.
Valley Run does not currently have any debt (Shambaugh, p. 2).



25.
It is likely that the projected cash loss may actually be smaller based upon a relatively quick build out projection (Shambaugh, p. 2).



26.
Valley Run projects 28 connections in its first year with the total number of connections at full build out of 477, which should occur by the end of year two.  Valley Run’s pro forma financial documents (Appendix “2” to the Application) were filed as part of its application pursuant to the Commission’s regulations (Shambaugh, pp. 2, 3).



27.
Valley Run estimates total annual revenues of $11,962.00 for year one, $231,139.00 for year five and $237,452.00 for year ten (Shambaugh, pp. 3-4).



28.
Valley Run estimates operating expenses of $65,256.00 for year one, $109,363.00 in year five and $124,230 in year ten (Shambaugh, pp. 3-4).


29.
The reason for the apparent drop in net income between years five and ten is attributable largely to the effect of depreciation reducing rate base (Shambaugh, p. 4).



30.
Valley Run has proposed a flat rate of $35.00 per month until it is able to produce a metering database from which to determine metered rates.  Valley Run proposes that it should be able to implement metered tariff rates within 18 to 24 months or once a reasonable level of build out is completed.  For purposes of its pro forma financial exhibits, Valley Run used monthly rates of $35.00 for year one, $39.78 for year five and $40.69 for year ten (Shambaugh, p. 3).



31.
Valley Run’s proposed rates compare favorably to (are actually lower than) the rates charged currently by certificated water utilities in the immediate area (Shambaugh, p.3).


32.
Valley Run projects an overall rate of return of 9.72% (for operations in years five through ten) based upon a total projected capital structure of 55% debt and 45% equity.  The projected cost of debt is 8.25% and the projected cost of equity is 11.5%.  The company’s measure of value in year two of operations should be approximately $991,057.00 and the effective overall rate of return in year two is expected to be approximately 7.76%. (Shambaugh, pp. 4-5). 



33.
The proposed developments currently have all necessary approvals and connections to the township sewage system are ready to be made as build-out occurs.  The developers are awaiting the approval of Valley Run’s Application before beginning construction on the residential units (Rhodes, pp. 2, 3).

DISCUSSION



The Public Utility Code, 66 Pa. C. S. § 332(a), places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, applicant has the burden of proof in this matter pursuant to 66 Pa. C. S. 332(a).



Section 1103(a) of the Public Utility Code, 66 Pa. C. S. §1103(a) provides in pertinent part:  

A certificate of public convenience shall be granted by order of the commission, only if the commission shall find or determine that the granting of such certificate is necessary or proper for service, accommodation, convenience, or safety of the public.  …  In every case, the commission shall make a finding or determination in writing, stating whether or not its approval is granted.



The legal requirements for the award of a certificate of public convenience by a fixed utility, and in particular, a utility seeking to provide water service, are that an applicant must prove public need, an inadequacy of existing service and that it is legally, financially and technically fit.   Chester Water Authority v. Pennsylvania. Public Utility Commission, 868 A.2d 384, 386 (Pa. 2005).

Need for Public Water Service and Inadequacy of Existing Service



Based on the Application and the Affidavits in the record, it is clear that there is no competing public water provider willing to provide service to the territory (the Gehringer tract and the Spring Valley Developments) requested in Valley Run’s Application, that no surrounding municipality is able or willing to provide such service and that the developers of the two developments desire to receive water service from the Applicant.  Accordingly, based on the evidence in the record the Applicant has demonstrated sufficient public need for the water service.  It is also clear that the present service is inadequate to fill that need.
Technical Fitness



The record demonstrates that Valley Run, with the services of Mr. Eddinger, and his Company, Suburban Technology, possess the requisite technical fitness to operate a public water system.  Valley Run has demonstrated that it possesses the technical knowledge in the form of certification as an operator of public water supply systems and Mr. Eddinger’s credentials.  Not only has Valley Run demonstrated that it possesses the necessary water supply permits from the DEP for operating water supply systems, it also has shown that the facilities that it has constructed, or is in the process of constructing, comply with all applicable standards and requirements for such systems, and that such facilities are adequate to meet the needs, current and future, of its customers.  Accordingly, the Applicant has met its burden of proving that it possesses the requisite technical fitness. 

Financial Fitness



Gary Shambaugh, a consultant who is familiar with the Commission’s financial requirements for water companies, prepared the pro forma financial statements and offered his opinion about the Applicant’s financial status.  The record in this case demonstrates that Applicant has complied with the Commission’s filing requirements for pro forma financial statements.  These statements show that the Applicant is sufficiently well-capitalized and that the Applicant will generate sufficient revenue through the proposed rate structure to continue the business as an ongoing concern.  Accordingly, the Applicant possesses the requisite financial fitness.  

Legal Fitness



The record demonstrates that the Applicant possesses all requisite permits and certifications for water supply and that its supply is sufficient for the present needs of its customers.  The record also demonstrates that it is in the process of obtaining the requisite permits necessary for it to serve the customers in Phase II, and that those permits are expected to be in place by the time Phase II construction begins and it actually has to serve customers on the Gehringer Farm Track.  The Applicant has satisfied the requirement that it possess adequate water supply for its current and future customers as discussed herein and that it is legally fit to provide water service.

Rates



The Applicant has proposed an initial flat monthly rate of $35.00 per connection.  It should be noted that all customers in the proposed developments will be residential in nature.  Applicant further represents that it should be prepared to switch to metered rates within approximately 18 to 24 months of obtaining a database of readings.  The proposed rates are just and reasonable.
Summary



The Applicant, Valley Run Water Company, LLC, has presented evidence to show that it possesses the requisite technical, legal and financial fitness to operate as a water utility providing, furnishing or otherwise offering water service to or for the public in Pennsylvania, that there is a public need for that service and that the service currently available in the vicinity of the proposed territory is inadequate.  Accordingly a Certificate of Public Convenience for that purpose should be issued.  Based on the evidence, Valley Run’s proposed rates are just and reasonable.  The evidence in the record demonstrates that Valley Run possesses or will possess the requisite permitted water supply that will allow it to meet the present and future needs of its customers as more fully discussed herein. 

Settlement


To determine whether the parties’ settlement should be approved, one must decide whether the settlement promotes the public interest.  See Pennsylvania Public Utility Commission v. C.S. Water & Sewer Associates, 74 Pa. P.U. C. 767 (1991), Pennsylvania Public Utility Commission v. Philadelphia Electric Company, 60 Pa. P.U.C. 1 (1985).



In the settlement, both Superior and Valley Run agreed not to oppose the other party’s application.  Subsequently, Superior amended its application in accordance with the settlement.  Both Superior and Valley Run withdrew their objections to the other party’s application.  Both Michael D. Rhodes and Peter Rotelle withdrew their objections to the Superior’s application.  Superior and Valley Run agreed not to file or refile an application for a certificate of public convenience to serve the area in Colebrookdale or Washington Townships that the Commission grants to the other party.  Valley Run withdrew the application it filed on December 19, 2005 at Docket No. A-210121F____.  The settlement is attached to this Initial Decision as Exhibit A.



By reaching a settlement the parties eliminated the need for litigation and thereby saved resources that would have been used if the case had been litigated fully.  Based on a review of the pleadings, affidavits and exhibits, I have concluded that the settlement is fair, reasonable and in the public interest.  

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and the subject matter of the proceeding. 66 Pa. C. S. §1103.



2.
That the Applicant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



3.
The Applicant has demonstrated that there is a need for water service in the proposed developments of Spring Valley Village and the Gehringer Farm tract as described in the metes and bounds description and map contained in the Application of Valley Run, and that approval of the Application will serve a useful public purpose, responsive to that established need.



4.
The Applicant has demonstrated that there is no existing service and that there are no existing water suppliers that are willing or able to provide service, and that existing service is therefore inadequate.  



5.
Valley Run has demonstrated that it possesses the requisite legal fitness to operate as a provider of water service to the public.



6.
Valley Run has demonstrated that it possesses the requisite technical fitness to begin to offer, furnish and provide water service in the proposed service territory.



7.
Valley Run has demonstrated that it possesses the requisite financial fitness to offer, furnish or provide water service in the proposed service territory.



8.
Valley Run has demonstrated that it possesses adequate water supply to meet the current and future needs of customers in the proposed service territory.



9.
Valley Run has established that the issuance of a certificate is necessary or proper for the service, accommodation, convenience or safety of the public.   66 Pa. C.S. §1103.


10.
To determine whether the parties’ settlement should be approved, one must decide whether the settlement promotes the public interest. See Pennsylvania Public Utility Commission v. C.S. Water & Sewer Associates, 74 Pa. P.U. C. 767 (1991), Pennsylvania Public Utility Commission v. Philadelphia Electric Company, 60 Pa. P.U. C. 1 (1985).

ORDER

THEREFORE,



IT IS ORDERED:



1.
That the Application of Valley Run Water Company, LLC, at Docket No. A-210121, is approved.



2.
That a Certificate of Public Convenience be issued, pursuant to 66 Pa. C.S. § 1102(a)(1), authorizing Valley Run to offer, render, furnish or provide public water service within Washington Township, Berks County, in the territory as described in its Application’s metes and bounds description and accompanying map.    



3.
Valley Run shall file with the Commission’s Secretary at this docket (a) well permits issued by the Department of Environmental Protection for the second supply source and (b) an as-built map of the system showing the location, type and size of major facilities in the event the as-built map is materially different that the maps submitted as Exhibits R.E. 1 and R.E. 2.



4.
Nothing herein shall be construed to exempt Valley Run from obtaining all necessary permits and approvals from any state, federal or local government agency having jurisdiction.



5.
That upon compliance with the requirements herein, a certificate of public convenience will be issued evidencing the Commission’s approval of the right to operate as above determined.



6.
That the certificate holder shall comply with all of the provisions of the Public Utility Code as now existing or as may be hereafter amended, and with all pertinent regulations of this Commission now in effect, or as may hereafter be prescribed by the Commission.  Failure to comply shall be sufficient cause to suspend, revoke or rescind the rights and privileges conferred by the certificate.



7.
That the authority granted herein, to the extent that it duplicates authority now held by or subsequently granted to the Applicant, shall not be construed as conferring more than one operating right.



8.
That, in the event that the Applicant has not, on or before 60 days from receipt of this order, complied with the requirements set forth herein, the application shall be dismissed without further proceeding.



9.
Valley Run, within 90 days of the issuance of a certificate, shall file any required affiliated interest applications. 



10.
That Valley Run shall, within 30 days of the issuance of its Certificate of Public Convenience, submit an initial tariff containing the rates identified in its Application and other standard rules and conditions of service commonly accepted and approved by the Commission for water utilities.  



11.
That the settlement agreement executed by Valley Run Water Company, Superior Water Company and Michael Rhodes is approved.


12.
That Valley Run Water Company will not file or refile an application for a certificate of public convenience to serve any of the area in Washington Township that the Commission grants to Superior Water Company in the proceeding at Docket No. A-212955F0017.



13.
That Valley Run will not file any additional comments or objections to Superior’s application for a public water supply permit.



14.
That Superior Water Company will not contest any pending application by Valley Run Water Company or its representatives relative to a public water supply permit to serve the property which is the subject of Valley Run’s application at Docket No. A-210121.



15.
That the Settlement agreement executed by counsel for Superior Water Company and Valley Run Water Company on February 3, 2006 shall be binding on the successors and assigns of Superior Water Company and Valley Run Water Company.



16.
The settlement agreement is binding upon the successors and assigns of the parties.



17.
That the record in this case be marked closed.

Date:
June 2, 2006




__________________________________

Cynthia Williams Fordham               Administrative Law Judge

� 	Superior already possesses a Certificate of Public convenience, granted at A-212955F0016, to provide water service in a portion of Washington Township.


�	No folder number was assigned to the second application filed by Valley Run.





� 	The Spring Valley Development was formerly known as “The Ponds at Valley Run.”
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