BEFORE THE 

PENNSYLVANIA PUBLIC UTILITY COMMISSION
Walter Welshans




:







:
v.





:

C-20055590







:

Pennsylvania-American Water Company

:
Initial Decision

Before

Michael A. Nemec

Administrative Law Judge

HISTORY OF THE PROCEEDING


The complaint of Mr. Walter Welshans was filed on November 21, 2005.  The complaint states that there are incorrect charges on his bill and that the Company will not remove the charges.  Respondent Pennsylvania-American Water Company (“PAWC”) filed a timely Answer and New Matter.  The Initial Hearing was held, as scheduled, by telephone from Pittsburgh on April 24, 2006.  Mr. Welshans participated on his own behalf, and Seth A. Mendelsohn, Esquire, represented PAWC.  The resulting record consists of a 34-page transcript of the testimony and discussion and three PAWC exhibits.  The record is summarized in the findings of fact that follow and reviewed, along with the applicable law, in the discussion section.  The complaint is dismissed in part for failure to carry the burden of proof in the order at the end and sustained to the extent of the entry of a payment arrangement.  The record closed on May 24, 2006, in accordance with the notation on the OALJ Hearing Report.  No briefs were filed.
FINDINGS OF FACT


1.
Complainant Walter Welshans resides at 803 Johns Street, Langeloth, Pennsylvania 15054-0279, where he receives water utility service from Respondent Pennsylvania-American Water Company.  Tr. 7-8.



2.
Complainant testified that he discovered that his hot water tank was leaking in February 2005 when he went into his basement to start his tomato and pepper plants.  Tr. 9, 14-15.


3.
Complainant testified that he is dyslexic and that reading is difficult for him.  Tr. 10, 14-15.



4.
Complainant testified that he had his son write a letter for him and that he tried calling Respondent Pennsylvania-American Water Company to complain about his high water bills.  Tr. 7-10, 14-15.



5.
With regard to his formal complaint, he stated that a lawyer drafted it and mailed it to him to sign.  When I pointed out that he had not dated it I restated that he had said he had difficulty reading.  His response was:

MR. WELSHANS:  Yes.  That is due to our government schools.  It created a problem, just like they are doing with these psychotic drugs on the kids that have all of the school shootings.  And they started a year after I was in school and they purposely did it, the drug companies and the federal government.

Tr. 11.

6.
When I asked Complainant what he wanted the Commission to do, he stated that the Respondent had offered to take one month of billing off his bill, but that he wanted three months taken off.  Tr. 11.
7.
Complainant stated that his sole income is from Social Security Supplemental Security Income in the amount of $603.00 a month and that he lives alone.  He stated that he has not yet replaced the hot water tank.  Tr. 11-12.

8.
On cross-examination it became clear that Complainant had not read his bills and did not understand that the amount of the bills had increased considerably.  He continued to make payments of between $30 and $40 per month.  It also became clear that if and when he spoke with someone from the Respondent he was more interested in complaining about fluoride than discussing his bill.  Tr. 13-17.
9.
Ms. Judy McCoy Jordan, collections and compliance specialist for Respondent, sponsored an account statement for the service provided to Mr. Welshans.  Tr. 17‑19; PAWC Exhibit 1.

10.
Ms. Jordan testified that as of March 2006, the balance on Complainant’s account was $1,698.78.  Tr. 19-20.

11.
Ms. Jordan testified that Complainant was billed for $571.91 on December 17, 2004, and for $281.74 on January 12, 2005, with both bills based on actual readings of Mr. Welshans’ meter.  Tr. 20.

12.
Ms. Jordan sponsored a copy of an informal decision of the Bureau of Consumer Services (“BCS”) that directed Mr. Welshans to pay $107 to have service restored and to thereafter pay his regular budget ($18 at the time) plus $75 on the outstanding arrearage.  The BCS report stated that Mr. Welshans had an income of $390 from “SSD” and $2400 from “Wages”.  Tr. 21-23;  PAWC Exhibit 2.
13.
Ms. Jordan testified that a payment of $101 was accepted (instead of $107) and service was restored but that Mr. Welshans has not been complying with the terms of the BCS decision.  Tr. 22-23.

14.
Ms. Jordan sponsored PAWC Exhibit 3 that consists of 15 pages of printouts regarding customer contacts with Mr. Welshans.  She stated that she had reviewed the exhibit, drawn from Company records, and concluded that Mr. Welshans had never contacted that Company about high bills or about fluoride in the water.  Tr. 17-25; PAWC Exhibit 3.
15.
Mr. Welshans stated on my questioning that he had had his son helping him with his bills, but that his son became upset with him and has had his telephone number changed.  Tr. 28.
DISCUSSION


As the party asking for action from the Commission, the Complainant has the burden of proof to show that Respondent PAWC has in some fashion violated the provisions of the Public Utility Code or the regulations of this Commission in the course of providing him with utility service.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a).  Very simply, Complainant has not done so, and by his own testimony has established that there was a leak in his basement that more than likely was the cause of his high water bills.


Complainant began the hearing by stating that he wanted his attorney to participate.  I noted that no attorney was listed on the complaint and that no attorney had entered his or her appearance.  Mr. Welshans insisted that he had been calling the attorney for months and leaving messages on an answering machine.  Tr. 4-6.



Counsel for PAWC, Mr. Mendelsohn, stated that PAWC is authorized under its tariff to provide a one-time forty percent discount off the cost of excessive water usage where the usage occurred from an undetected service leak.  He stated that the discount would be calculated and presented in a letter.  A letter dated May 12, 2006, from Mr. Mendelsohn stated that a three percent credit was calculated and entered in the account in the amount of $221.19.  The letter is attached and marked as Appendix A to this decision.  No explanation is provided in the letter as to how the credit was calculated or why it differs from the percentage Mr. Mendelsohn stated on the record of the hearing.  Tr. 32-33.


In my opinion Mr. Welshans exhibited a great deal of confusion regarding the entire matter.  I asked Mr. Mendelsohn to send Mr. Welshans another set of exhibits, and I told Mr. Welshans that he should take the exhibits to his attorney to review.  I also stated that his attorney could call me if he had any questions, and I provided my direct line telephone number.  I have not been called by either Mr. Welshans or by anybody else on his behalf.  Tr. 28-31.



Mr. Welshans was adamant that his sole income was from Supplemental Security Income and totaled $603 per month.  Tr. 12.  I accept his testimony on this point as being credible.  As this is well under 150 % of the federal poverty level, Mr. Welshans should be allowed to repay his water bill over a five-year or 60-month time period.  Section 1405(B)(1) of the Public Utility Code, 66 Pa. C.S. §1405(B)(1).



In general Chapter 14 of the Public Utility Code provides that a customer may only obtain one payment arrangement from the Commission.  66 Pa. C.S. §1405(d).  The Commission has held that a customer may have a BCS payment arrangement reviewed on appeal if the appeal is timely.  Richard Kalamets v. Columbia Gas of Pennsylvania, Inc., Docket No. Z‑01701441 (Opinion and Order entered 10/14/2005).  Accordingly, a customer cannot be deemed in default of a timely appealed payment arrangement directed by a BCS informal decision until the formal complaint on appeal is ultimately adjudicated and the Commission issues a final order.  Id.



The time period for taking an appeal from a BCS decision is 20 days from the date of notification or its mailing, and not longer except for good cause.  52 Pa. Code §56.172.  Assuming the BCS decision was mailed on the closing date, September 1, 2005, the appeal period would have expired on September 21, 2005.  Assuming again that the BCS decision was mailed, 52 Pa. Code §1.56(b) allows an additional three days for a party to do an act within a prescribed time period.  The complaint here was filed on November 21, 2005, some 60 or so days after the presumed due date.  The complaint was docketed at a “C” docket rather than at a “Z” docket as specified in 52 Pa. Code §56.172 for a timely appeal.  It appears that the appeal here was not timely.


However, in the present case Mr. Welshans testified to an income level considerably lower than 20% of the income level found by the BCS, $603 versus $2790.  Such a difference in income constitutes a change in income as defined in Section 1403 of the Public Utility Code, 66 Pa., C.S. §1403.  The Commission may in this instance institute a subsequent payment arrangement for Mr. Welshans under the exception in Section 1405(D) where a change in income has occurred.  66 Pa. C.S. §1405(D).
CONCLUSIONS OF LAW
1. This Commission has jurisdiction over the parties to and subject matter of this case.

2. The Complainant has failed to carry his burden of proof in this proceeding with regard to the actions of the Respondent, but has established by his testimony that his income is such that a subsequent payment arrangement may be entered on his behalf that is more beneficial than the one established by the Bureau of Consumer Services.
3. The Complainant has established that he has a significantly lower income, in excess of 20 % lower, than that found by the BCS and, as a result this Commission may enter a subsequent payment arrangement.  66 Pa. C.S. §§1403, 1405(D).
ORDER

THEREFORE,
IT IS ORDERED:

1.
That the complaint of Complainant Walter Welshans against the Pennsylvania-American Water Company is sustained in part and dismissed in part for failure to carry the burden of proof.
2.
That the Complainant shall pay his bill for water service each month when due, and pay the additional amount of one-sixtieth of the outstanding arrearage each month until that arrearage is satisfied.

3.
That, as long as the Complainant keeps the payment schedule stated in this order, Pennsylvania-American Water Company shall not suspend or terminate his utility service except for valid safety or emergency reasons or assess late payment or finance charges against his account.

4.
That, if the Complainant does not keep the payment schedule stated in this order, Pennsylvania-American Water Company is authorized to suspend or terminate his utility service in accordance with the Commission’s regulations in Chapters 14 and 56 of Title 52 of the Pennsylvania Code.
Dated:  June 6, 2006      




                                                           








Michael A. Nemec
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