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HISTORY OF THE PROCEEDING



On October 1, 2004, Charlene R. McVicker (“McVicker” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against the Philadelphia Gas Works (“PGW” or “Respondent”) alleging the following:  identity theft; that changes in billing and payments and misuse by companies are defrauding the system that Benjamin Franklin set up to protect the public; and that her payments were not applied to the correct account.  The Complainant requested that the internal fraud and misuse of computer technology be investigated.  The Complainant mentioned several properties on West Sedgley Avenue and 1332 North 9th Street.  She also indicated that she was the direct descendant of the PUCA, ICC and FCC.



The Respondent, through its counsel, filed an Answer on January 4, 2005.  In its Answer, the Respondent denied the averments in the complaint concerning the Complainant’s billing and payments being changed by someone defrauding the system.  The Respondent stated that its records indicate that the Complainant was billed for actual gas usage for service at 25 W. Wildey Street, Philadelphia, PA.  In addition, the Respondent averred that its records indicate that all payments have been posted to the Complainant’s account.  The Respondent attached an account statement to the answer. 



The initial hearing in this matter was held at the Philadelphia State Office Building on Tuesday, March 15, 2005, before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Charlene R. McVicker (nee Charlene Renee Benjamin) and her husband, Ronald McVicker, appeared on behalf of the Complainant. The Complainant testified and sponsored five exhibits:  Complainant’s Exhibit 1-Complainant’s bill dated October 2, 2004; Complainant’s Exhibit 2-Complainant’s bill dated March 2, 2005; Complainant’s Exhibit 3-Complainant’s bill dated May 30, 2003; Complainant’s Exhibit 4-Complainant’s check for $200.65 dated December 27, 2002; and Complainant’s Exhibit 5-Complainant’s payment stubs for the bills dated October 28, 2003 and December 30, 2004.  The Respondent was represented by Laureto A. Farinas, Esquire.  Orlando Rosario, a customer review officer for the Respondent, testified on behalf of the Respondent and sponsored four exhibits:  PGW Exhibit 1-Complainant’s History Request Report; PGW Exhibit 2-list of the Complainant’s bills; PGW Exhibit 3-list of the Complainant’s payments; and PGW Exhibit 4-gas usage analysis.



The record was held open in this matter for the Respondent to test the Complainant’s meter (Tr. 101).  The parties agreed that the Respondent would remove the Complainant’s meter within two weeks and test the meter by March 31, 2005.  In addition, the Complainant’s auditor would review the payments in PGW Exhibits 1 and 3 and, on or before March 31, 2005, provide evidence to Mr. Farinas regarding any payments that were not credited to the Complainant’s account.  A status report regarding the meter test and the disputed payments was due by April 18, 2005.  Furthermore, the Complainant agreed to make a $1,000 payment within five days.


Order #2 was issued on March 16, 2005.  The Order memorialized the agreements made at the hearing, included the deadlines for action and reminded the Complainant of her obligation to make payments on the undisputed portion of the bill (Tr. 101).


By correspondence dated April 28, 2005, the presiding officer requested that the parties submit a status report by May 15, 2005.  The parties were informed that the record would be closed if nothing was received.



By correspondence dated May 2, 2005, the Complainant indicated that she allowed the Respondent’s service man to remove the old meter and replace it with a new meter on March 29, 2005 (Tr. 101).  She stated that the service man refused to allow her to copy the paper work that he filled out.  In addition, she said that the meter test was performed without her knowledge.  Furthermore, she stated that she paid the $1,000.00 that she promised to pay during the hearing.



By correspondence dated May 20, 2005, Mr. Farinas verified that the Complainant made the $1,000.00 payment on or about March 22, 2005 (Tr. 102).  He stated that the meter was tested on March 29, 2005 and found to be running 2.8% fast.  The Respondent notified the Complainant of the results and credited her account in the amount of $144.77.  The balance on April 29, 2005 was $540.10.  Mr. Farinas stated that he was investigating why the Complainant was not notified of the meter test.



By Order #3, dated October 26, 2005, the presiding officer indicated that the complaint could be withdrawn or a certificate of satisfaction could be filed if the Complainant is satisfied with the meter test and the adjustment (Tr. 102).  Since the complaint was not withdrawn and a certificate of satisfaction was not filed by November 14, 2005, a further hearing was scheduled to allow testimony to be presented regarding the meter test and the credit given to the Complainant.  



By hearing notice dated December 28, 2005, the further hearing was scheduled for February 14, 2006 (Tr. 102).



The further hearing in this matter was held in the Philadelphia State Office Building on February 14, 2006 before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Charlene R. McVicker, did not appear.  Laureto A. Farinas, Esquire, represented Philadelphia Gas Works.  The Respondent presented one witness, Orlando Rosario, a customer review officer for the Respondent, who testified and sponsored two exhibits:  PGW Exhibit 5-May 20, 2005 and April 7, 2005 letters from the Respondent and history request report; and PGW Exhibit 6-April 16, 2005 letter to the Complainant regarding the meter test and the credit to her account.  



The record in this case consists of a 113 page transcript and 11 exhibits.  The record in this case closed on March 6, 2006.

FINDINGS OF FACT



1.
The Complainant is Charlene R. McVicker, 25 W. Wildey Street, Philadelphia, PA 19123.



2.
The Respondent in this proceeding is Philadelphia Gas Works.



3.
The Complainant moved to the Wildey Street property around 1986 (Tr. 9, 25).



4.
Wildey Street is two blocks from Delaware and Frankford Avenues.  It runs between Front Street and Frankford Avenue.  Her house, which is in the middle of the block, faces interstate 95.  The Complainant has a three story row home (Tr. 12, 13, 60).



5.
The Complainant had a residential gas account with the Respondent until 2005 (Tr. 9, 45, 111; PGW Ex. 1, 2, 3, 5). 



6.
The Respondent installed meter #1468057 in the Complainant’s property on April 15, 1997 (Tr. 47; PGW Ex. 4).



7.
In 1999, the Respondent changed computer systems.  Each customer’s account number was changed and the customer’s account information was transferred to the new billing system (Tr. 61). 



8.
The Complainant, Charlene Renee Benjamin, married Roland McVicker on December 3, 2003 (Tr. 9).



9.
After the Complainant’s marriage, she contacted her utilities, including the Respondent, to have the service changed to her married name (Tr. 9, 10). 



10.
On the Complainant’s bills, the Complainant saw two commodity charges because the Respondent received a rate increase.  Part of the bill was calculated using the old rates and the other portion used the revised rates (Tr. 63, 64; C. Ex. 1).  



11.
During the initial hearing, the Complainant was unable to produce evidence that the Respondent failed to credit her for payments that she made (Tr. 24; C. Ex. 4; PGW Ex. 1, 2).


12.
Prior to the initial hearing, the Complainant’s last payment was made on August 5, 2004 in the amount of $300.00.  No payments had been made in 2005.  Eight payments were received in 2003 (Tr. 52, 53; PGW Ex. 2).  



13.
With the exception of the October 2000 and the August 2003 bills, the Complainant’s bills after October 1999 were based on actual readings (Tr. 46; PGW Ex. 1, 2).



14.
A review of the Complainant’s usage shows low consumption in the spring, summer and fall.  The consumption is higher in the wintertime (Tr. 51; PGW Ex. 1, 4). 



15.
At the time of the initial hearing, the Complainant’s undisputed balance was $1,410.99.  When the $871.41 disputed amount was added, the total balance was $2,282.40 (Tr. 49; PGW Ex. 1).


16.
In accordance with the presiding officer’s order, the Complainant paid $1,000.00 on March 22, 2005 (Tr. 102; PGW Ex. 5).  



17.
The Respondent removed meter #1468057 from the Complainant’s property on March 29, 2005 to be tested (Tr. 104-106; PGW Ex. 5).



18.
The Respondent installed meter #1501873 at the Complainant’s property on March 29, 2005 (Tr. 105, 106; PGW Ex. 5).


19.
On March 30, 2005, the Respondent tested the meter that was removed from the Complainant’s property.  Meter #1468057 tested 2.8 percent fast.  Since this was more than the two percent allowance, the Complainant’s meter did not test within the acceptable range (Tr. 104-107; PGW Ex. 5, 6).



20.
By correspondence dated April 7, 2005, the Respondent notified the Complainant that the meter was tested and found to be 2.8% fast.  The Respondent apologized and explained that the Complainant was entitled to a refund or credit for the overcharge (Tr. 107; PGW Ex. 5).


21.
The amount charged for gas usage for four years was multiplied by 2.8% to determine that the Complainant overpaid the Respondent $144.77 (Tr. 107-109; PGW Ex. 5, 6). 



22.
By correspondence dated April 16, 2005, the Respondent notified the Complainant that the Respondent had credited her account in the amount of $144.77 because her meter was running fast (Tr. 106, 107; PGW Ex. 5, 6).



23.
At the time of the further hearing, the gas was still on at the property but it is no longer in the Complainant’s name (Tr. 111). 



24.
At the time of the further hearing, the Complainant’s balance was approximately $47.00 (Tr. 112).

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied her burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied her burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence. 2 Pa. C.S. §704.  Various Pennsylvania courts have defined the term “substantial evidence” as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984).



The Complainant testified that she was being overcharged because two commodity charges, customer charges and distribution charges appear on her bills (Tr. 14, 15: C. Ex. 1, 2).  The Respondent’s witness, Orlando Rosario, explained that she was not being charged twice for the same period (Tr. 63, 64).  For instance on the October 2, 2004 bill, the top portion related to billing for 20 days and the bottom portion was the billing for the remaining 10 days for a total of 30 days.  The customer charge of $12.00 was listed as $8.00 in the top portion and $4.00 in the bottom portion (C. Ex. 1).  A review of the bills that the Complainant presented showed that the Complainant was not charged more than once for the same period.



In light of the allegations that the Complainant was being overcharged, Mr. Farinas offered to have her meter tested (Tr. 27). 


The Complainant did not present evidence that she made payments that were not credited.   She explained that her auditor was out of town and could not be present at the hearing.  In addition, the auditor had not reviewed the account history provided by the Respondent (Tr. 23-25).  During the initial hearing, the Complainant submitted a check dated December 27, 2002 (Tr. 37; C. Ex. 4).  She explained that this check was sent to the Respondent to pay her bill and her father’s bill (Tr. 37; C’s Ex. 4).  The Respondent showed that when the check was posted the Complainant’s account was credited in the amount of $137.39 on January 2, 2003 (Tr. 54; PGW Ex. 3).  Furthermore, after the initial hearing, the Complainant did not submit any evidence to support her allegation that she made payments that were not credited.  Consequently, the Complainant failed to sustain her burden of proof on this issue.



A further hearing was held on February 14, 2006.  The Complainant did not appear.  The Complainant did not request a continuance or state that she would not appear.  The hearing notice was not returned to the Commission.  


Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. Public Utility Commission, 479 A.2d 10 (Pa. Commonwealth Ct. 1984).



During the further hearing, Mr. Rosario testified that the Respondent removed meter #1468057 from the Complainant’s property on March 29, 2005 to be tested (Tr. 104-106; PGW Ex. 5).   That meter was tested on March 30, 2005 and found to be operating 2.8 percent fast (Tr. 104-107; PGW Ex. 5, 6).  Therefore, by correspondence dated April 7, 2005, the Respondent notified the Complainant that the meter was tested and found to be 2.8% fast.  The Respondent apologized and explained that the Complainant was entitled to a refund or credit for the overcharge (Tr. 107; PGW Ex. 5).  To determine the overcharge, the amount the Respondent charged the Complainant for gas usage for four years was multiplied by 2.8%.  The result was $144.77 (Tr. 107-109; PGW Ex. 5, 6).  By correspondence dated April 16, 2005, the Respondent notified the Complainant that the Respondent had credited her account in the amount of $144.77 because her meter was running fast (Tr. 106, 107; PGW Ex. 5, 6).

§59.22. Adjustment of bills for average meter error.

 (a)  Fast meters. If, upon test of a meter, it is found to have an average error of more than 2% fast, the public utility shall refund to or credit the customer for the overcharge, based upon what the meter would have registered had it not been fast or slow for a period equal to ½ the time elapsed since the last previous test, but not to exceed 12 months or ½ the period of occupancy of the premises by the customer, whichever is less.  It the period of registration error may be definitely fixed, the overcharge shall be computed for the period.  If the meter has not been tested in accordance with §59.21 (relating to meter tests), the period for which it has been in service beyond the regular test period shall be included in computing the refund. 

 (c)  Slow meters. If, upon test of a gas meter it is found to have an average error of more than 2% slow, the public utility may render a bill for the gas consumed but not covered by bills previously rendered, for a period equal to ½ the time elapsed since the last previous test, but not to exceed 3 months.  If the period of registration error may be definitely fixed, the charge may be computed for the period. 



In this case, the meter tested 2.8 percent fast.  Since this is not within 2 percent of 100 percent accuracy, the bill was adjusted pursuant to 52 Pa. Code §59.22 (a). 


The Complainant has failed to sustain her burden of proof.  Based on the evidence in the record, the Complainant’s account was credited after the meter was tested.  The evidence in the record showed that the Complainant’s usage increased in the winter and decreased during the other seasons.  The Complainant has failed to prove that she was overcharged after the adjustment or that the adjustment was incorrect.  Consequently, the bills as adjusted are correct and the Complainant is responsible for paying the outstanding balance.  Accordingly, the complaint is dismissed.  

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C.S. §701.



2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



3.
A meter satisfies the accuracy requirements if it tests within the range of 98% (2% slow) and 102% (2% fast). 52 Pa. Code §59.22.



4.
If a meter tests more than 2% fast, the public utility shall refund to or credit the customer for the overcharge. 52 Pa. Code §59.22.


5.
Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received. Berkowitz v. Mayflower Securities, 455 Pa. 531, 317 A. 2d 584 (1974), Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Commonwealth Ct.1994).

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Charlene R. McVicker against the Philadelphia Gas Works at Docket C-20043879 is dismissed.



2.
That the Complainant is responsible for paying the outstanding balance on the account.



3.
That the record in this case is marked closed.

Date:
June 6, 2006




___________________________________








Cynthia Williams Fordham








Administrative Law Judge
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