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HISTORY OF THE PROCEEDING


This decision dismisses a formal complaint which Jamie Swelling filed against National Fuel Gas Distribution Corporation (NFGD) on February 14, 2006.  Mr. Swelling asserts that NFGD is improperly billing him for gas used by previous tenants.  Mr. Swelling previously complained of this matter to the Commission’s Bureau of Consumer Services (BCS) on September 14, 2006 to avoid the termination of his service.  On January 5, 2006, at BCS No. 1979648, BCS dismissed Mr. Swelling’s informal complaint.


NFGD filed an answer and new matter on March 15, 2006.  Mr. Swelling did not file a response to the new matter.



The Commission held an initial hearing by telephone on April 25, 2006.  Mr. Swelling represented himself.  Lee H. Hartz, Esquire, represented NFGD.  Kathie Whipple, NFGD’s Director of Quality Assurance, testified and sponsored 9 exhibits which were admitted into evidence.  The record of this proceeding, which consists of a 53-page transcription of the notes of testimony and 9 exhibits, closed on May 9, 2006 per notation on the OALJ Hearing Report form.  The parties did not file briefs.
FINDINGS OF FACT

1. Jamie Swelling resides at 521 West 16th Street, 1st Floor, Erie, Pennsylvania 16502.  He receives natural gas service from NFGD at that address at account number 6065688.  At the time of the hearing, Mr. Swelling’s account balance was $10,537.21, based on his usage in the amount of $1,701.22, amounts transferred from five other accounts in the amount of $9,419.99 and a $584.00 LIHEAPP payment.  Tr. 4-6, 30, 40-47; NFGD Ex. C-H.

2. The Erie County Assessment Office web site shows that on February 6, 2002, the property at 521 W. 16th Street was transferred from Joseph J. Dicorpo to Angelo Pulliam and Melissa Knight.  The deed was registered at the Erie County Recorder of Deeds on February 8, 2002.  Tr. 10, 29-30; NFGD Ex. A; NFGD New Matter ¶ 8.

3. Melissa Knight was the account holder for gas service at 521 West 16th Street, 1st Floor from March 5, 2002 until June 17, 2003, at which time NFGD terminated service.  The final account balance was $3,128.20.  On January 10, 2006, NFGD transferred the final balance to Mr. Swelling’s account.  Tr.40-41, 46; NFGD Ex. C, H.  Melissa Knight also was the account holder for gas service at 521 West 16th Street, 2nd Floor from August 2002 until May 17, 2004, at which time NFGD terminated the account for nonpayment.  The final account balance was $1,741.03.  On January 10, 2006, NFGD transferred the final balance to Mr. Swelling’s account.  Tr. 41-42, 46; NFGD Ex. D, H.

4. Angelo Pulliam was the account holder for gas service at 521 West 16th Street, 1st Floor from June 2003 until October 28, 2004, at which time NFGD shut off the service for nonpayment.  The final account balance was $2,679.50.  On January 10, 2006, NFGD transferred the final balance to Mr. Swelling’s account.  Tr. 42, 46; NFGD Ex. E, H.  Melissa Knight sent NFGD a note dated October 28, 2004 stating that “Ronnie Knight resides at 521 W. 16th Street, 1st floor, with myself, Melissa Knight.”  In parentheses, the note says, “sister.”  The note was sent regarding NFGD’s LIRA Program, its low income program, to notify NFGD of the people residing at that address.  Tr. 38-39; NFGD Ex. B.

5. Ronnie Knight was the account holder for gas service at 521 West 16th Street, 1st Floor from November 2004 until April 8, 2005, at which time NFGD shut off service at the request of Ronnie Knight.  The final account balance was $1,834.53.  On January 10, 2006 NFGD transferred the final balance to Mr. Swelling’s account.  Tr. 43, 46; NFGD Ex. F, H.

6. Angelo Pulliam was the account holder for gas service at 521 West 16th Street, 1st Floor from April 2005 until June 13, 2005, at which time the NFGD terminated the service because it found that the service had been on after it had been discontinued.  The account balance was $36.73.  On January 10, 2006, NFGD transferred the final balance to Mr. Swelling’s account.  Tr. 44, 46; NFGD Ex. G, H.

7. On July 29, 2005, Mr. Swelling contacted NFGD and asked that gas service be placed in his name at 521 West 16th Street, 1st Floor.  The previous account at that location had been shut off for non-payment and theft of service.  In keeping with its policy, NFGD asked Mr. Swelling to produce a lease.  He stated that he had one but did not provide a copy.  NFGD could not begin service that day because there was no meter at the premises because the previous account at the premises had been discontinued because of theft of services.  Tr.  13-14, 16, 33; Finding of Fact No. 6; NFGD New Matter, ¶13.  

8. On August 5, 2005, NFGD tried to set a meter at the premises but could not do so because of houseline leaks.  NFGD New Matter. ¶13; Tr. 13, 15, 17-18, 34.

9. NFGD tried to set a meter on August 22 and again on August 29, 2005 but could not gain access to the premises to do so.  On September 7, 2005, NFGD was able to gain access and set a meter at the premises Tr. 34, 13; NFGD New Matter, ¶13.

10. On September 12, 2005, an NFGD service man reported that Angelo Pulliam, who had a large balance with NFGD and was responsible for a theft of service, was still residing at the premises and that Mr. Swelling was not residing there.  NFGD immediately sent someone to the premises to investigate and discovered that the names on the mail box were Knight and Pulliam, the previous ratepayers.    Tr. 34-35; NFGD New Matter, ¶14. 

11. On September 12, 2005, the NFGD investigator left a three-day termination notice at the premises for possible fraud.  Tr. 35.

12. On September 13, 2005, NFGD conducted a security investigation and found that Angelo Pulliam was still living at the premises.  Mr. Pulliam stated that he and Mr. Swelling resided there.  NFGD’s representative informed Mr. Pulliam that NFGD would need to verify Mr. Swelling’s identity and an appointment was made for the next day.  Tr. 35; NFGD New Matter, ¶15.  

13. On September 14, 2005, an NFGD representative visited the premises.  Mr. Swelling and Mr. Pulliam were present.  Mr. Swelling provided a Florida driver’s license and a social security card as proof of identification.  Mr. Swelling stated that he did not have a lease for the premises as he had stated previously.  Mr. Pulliam stated that his mother owned the premises but had no response when asked why the Assessment Office listed himself and Ms. Knight as the owners.  Mr. Pulliam told Mr. Swelling to contact the Commission to stop the termination of service.  Tr. 22-24, 26, 36; NFGD New Matter, ¶16.  

14. On September 14, 2006, Mr. Swelling filed an informal complaint with the BCS seeking to avoid the termination of his service.

15. Since Mr. Swelling became the account holder at 521 West 16th Street, 1st Floor, he has made no payments on his account which is an active account.  NFGD credited a LIHEAP payment of $584.00 to his account on March 8, 2006.  As of the date of the hearing, the balance on this account was $10,537.21, based on his usage in the amount of $1,701.22, amounts transferred from five other accounts in the amount of $9,419.99 and a $584.00 LIHEAPP payment.  Tr. 4-6, 26, 30, 40-47; NFGD Ex. C-H.; NFGD New Matter ¶17.

16. On January 5, 2006, BCS issued its decision upon informal complaint at BCS Case No. 1979648.  The decision dismissed Mr. Swelling’s informal complaint determining, among other things, (a) that the account shall be established in the names of Mr. Swelling, Angelo Pulliam, Melissa Knight and Ronnie Knight because they jointly and severally benefited from the services (described in Finding of Fact Nos. 3-6 above); (b) that if NFGD finds that any of them are still residing at the addresses in question, it may apply their names to the account as jointly and severally responsible for the account and monies owed on the account; (c) that the customers have not made a good faith effort to make payments on the account; (d) that Mr. Swelling, Angelo Pulliam, Melissa Knight and Ronnie Knight pay $3,000.00 within 20 days to prevent the termination of services; (e) and that the customers pay a security deposit in the amount of $690.00.  NFGD Ex. I.

17.  On January 10, 2006, in compliance with the BCS decision, NFGD transferred the following final bill balances to Mr. Swelling’s current account: 

a.
$3,128.20 (Melissa Knight’s balance, 1st Floor, from February 


2002 to June 17, 2003); 




b.
$1,741.03 (Melissa Knight’s balance, 2nd Floor, from August 2002 




to May 17, 2004);


c.
$2,679.50 (Angelo Pulliam’s balance, 1st Floor, from June 2003 
to October 28, 2004);

d.
$1,834.53 (Ronnie Knight’s balance, 1st Floor, from November 
2004 to April 8, 2005); and 


e.
$36.73 (Angelo Pulliam’s balance, 1st Floor, from April 2005 to 
June 13, 2005).

Tr. 46; NFGD Ex. H.

18.  On February 14, 2006, Mr. Swelling filed the formal complaint which is the subject of this proceeding.

19. NFGD’s main frame computer shows that the following accounts existed at 41 Steward Street, Buffalo, NY:

a.
an account in the name of Melissa Knight from February 21 to 


April 1, 2005; and




b.
an account in the name of Ronnie Knight from April 13 to July 13, 




2005.

NFGD’s main frame computer contains no other accounts held by Melissa Knight or Ronnie Knight at 41 Steward Street, Buffalo, NY.  Tr. 36-38, 43-44.

DISCUSSION

Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), provides that the party seeking relief from the Commission has the burden of proof.  In this proceeding, Mr. Swelling requests that the Commission find that he is not responsible for the final bill balances NFGD transferred to his account.  He asserts that Melissa Knight and Ronnie Knight had gas service in Buffalo, New York when he was living in the premises in question, indicating that they did not reside with him.  Tr. 22.  Mr. Swelling seeks relief from the Commission, and, therefore, has the burden of proof in this proceeding.



Mr. Swelling has not met his burden of proof and his testimony was inconsistent and unreliable.



Upon cross-examination, Mr. Swelling stated that he moved to Pennsylvania seven months ago but could not recall the specific month.  Tr. 8-9.  Mr. Swelling stated that he rents the premises from Angelo Pulliam and Melissa Knight.  Tr. 11.  In answer to the question, “Do you have a lease?” he stated, “I can get one.”  He also stated that he did not have a lease.  He denied telling the NFGD service representative that he had a lease when he applied for service.  Tr. 11.


Upon cross-examination, Mr. Swelling stated that when the representative was at the premises to connect his service, Mr. Pulliam came by to pick up the rent and got into an argument with the representative about Angelo and Melissa Knight owing money on the gas account, but that when he (Mr. Swelling) moved into the premises neither Angelo Pulliam nor Melissa Knight resided there.  He stated that Mr. Pulliam lives in Buffalo, New York.  When asked if Mr. Pulliam drove from Buffalo to Pittsburgh to pick up rent money, he replied that he gives the rent money to Mr. Pulliam’s mother who lives upstairs but that he did not give the rent to Mr. Pulliam’s mother that day because Mr. Pulliam had not moved yet, but that he did not know where he was living at the time.  Tr. 19-21.



When being asked about the events of September 13 and 14, 2005 (Finding of Fact Nos. 10-13), Mr. Swelling claimed that counsel for NFGD was asking him “all of these questions about months and months ago, and like I said, if I knew it would come to this, I would have wrote [sic] all of this down.  You are trying to trick me, that is what you are trying to do.”  Tr. 22-23.


Mr. Swelling testified that he made a payment of “five hundred and some dollars and that was all I owed.”  Tr. 26.  He later agreed that he has never written a check or made a payment to NFGD for natural gas.  Tr. 27.  NFGD credited a LIHEAP payment of $584.00 to his account on March 8, 2006, and the record does not indicate that Mr. Swelling has made a payment on his account since he became responsible for it.  Finding of Fact No. 15.



The portions of the record cited above indicate that Mr. Swelling’s testimony was inconsistent and is, therefore, unreliable.  Mr. Swelling has not met his burden of proving that NFGD should not have transferred the final account balances of Melissa Knight, Angelo Pulliam and Ronnie Knight to his account.


NFGD’s evidence was clear and demonstrates that Mr. Swelling and the others are responsible for the account balance in question.



 Angelo Pulliam and Melissa Knight are the owners of the premises at 521 West 16th Street.  Finding of Fact No. 2.  Ms. Knight was the account holder from March 5, 2002 to June 17, 2003.  She was the account holder at the second floor of the premises from August 2002 until May 17, 2004.  Apparently, her mother resided there.  NFGD terminated service to both accounts.  Finding of Fact No. 3.  After NFGD terminated service to Ms. Knight, Angelo Pulliam had the account from June 2003 to October 28, 2004, at which time NFGD terminated the account for non-payment.  At the time, Ronnie and Melissa Knight resided at the premises.  Finding of Fact No. 4.  After NFGD terminated the account, Ronnie Knight was the account holder from November 2004 until April 8, 2005, and again NFGD terminated the service for non payment.  Finding of Fact No. 5.  Next, Angelo Pulliam had the account from April 2005 to June 13, 2005.  This time NFGD terminated the account for theft of service and pulled the meter.  Finding of Fact Nos. 6 and 7.  The property had no gas service until September 7, 2005 when NFGD was able to gain access and set a meter in response to Mr. Swelling’s application for service.  Finding of Fact No. 9.  As of September 12, 2005, however, Angelo Pulliam, not Mr. Swelling resided at the premises and the names Knight and Pulliam were on the mail box at the premises.  Finding of Fact No. 10.  On September 13, 2005, Mr. Pulliam stated that he and Mr. Swelling resided at the premises and both were present at the premises on September 14, 2005.  Finding of Fact Nos. 12 and 13.  Mr. Pulliam stated that his mother owned the premises even though the Erie County Assessment Office listed his name and Ms. Knight’s name as the owners.  Finding of Fact No. 13.  Mr. Swelling filed the informal complaint seeking to avoid termination in response to Mr. Pulliam’s telling him to do so.  Finding of Fact No. 13.  Mr. Swelling became the account holder on September 7, 2006, and has made no payments on the account since.  Finding of Fact Nos. 9 and 15.


It is clear from the record that Angelo Pulliam, Melissa Knight, Ronnie Knight and Mr. Swelling jointly and severally benefited from the gas service NFGD rendered to the first floor apartment at 521 West 16th Street and to the second floor apartment.  It is clear from the record that all four have engaged in bad faith behavior designed to obtain gas service from NFGD without paying for it.  It is clear from the record that NFGD terminated the accounts in all but one instance for non-payment or for theft of service.  It is clear from the record that when Mr. Swelling applied for service he did not reside at the premises, but that Mr. Pulliam did.  For these reasons, NFGD would have been correct to transfer all outstanding final account balances to Mr. Swelling’s account even if the BCS had not directed it to do so.  It is appropriate for NFGD to add the names of Mr. Pulliam, Ms. Knight and Mr. Knight to the account.  Although Ms. Knight had an account in her name in Buffalo, New York from February 21 to April 1, 2005 and although Ronnie Knight, her brother, had an account in his name at the same address from April 13 to July 13, 2005, it does not prove that they did not reside at the premises in question at the times in question here.  Based on this record, there is no reason to delete the other directives contained in the BCS decision and they appear in the order of this decision.


In conclusion, Mr. Swelling has not met his burden of proof and his complaint must be dismissed.  NFGD demonstrated that Mr. Swelling, Angelo Pulliam, Melissa Knight and Ronnie Knight are responsible for the gas used at the premises in question during the times in question. 
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties to and the subject matter of this proceeding.



2.
Mr. Swelling has not met his burden of proving that he is not responsible, along with Angelo Pulliam, Melissa Knight and Ronnie Knight for service to the premises in question.
ORDER


THEREFORE;



IT IS ORDERED:



1.
That the complaint of Jamie Swelling v. National Fuel Gas Distribution Corporation, at Docket No. C-20065896 is dismissed for failure to meet the burden of proof.


2.
That NFGD establish the account at 521 West 16th Street, 1st Floor, Erie, Pennsylvania in the names of Jamie Selling, Angelo Pulliam, Melissa Knight and Ronnie Knight.



3.
That within 20 days of entry of the Commission’s order, Jamie Swelling, Angelo Pulliam, Melissa Knight and Ronnie Knight pay to National Fuel Gas Distribution Corporation $3,000.00 to prevent the termination of services at 521 West 16th Street, 1st Floor, Erie, Pennsylvania.


4.
That within 20 days of entry of the Commission’s order, Jamie Swelling, Angelo Pulliam, Melissa Knight and Ronnie Knight pay a security deposit in the amount of $690.00 to National Fuel Gas Distribution Corporation.



5.
That, so long as Jamie Swelling adheres to the terms of this Order, National Fuel Gas Distribution Corporation shall not assess any late payment charges nor shall Respondent terminate service to Jamie Swelling, except for valid safety and/or emergency reasons.



6.
That if Jamie Swelling fails to adhere to the terms of this Order, National Fuel Gas Distribution Corporation is hereby authorized to terminate his service pursuant to the provisions of the Public Utility Code, 66 Pa. C.S. §§101, et seq., and the Commission’s regulations, 52 Pa. Code §§56.1, et seq.

Dated:
June 7, 2006
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