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HISTORY OF THE PROCEEDING
On February 6, 2006, Haywood Miller (complainant) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Verizon Select Services Inc. (respondent), Docket Number C-20065848.  The Complaint alleged various service inadequacies and that respondent’s rates were excessive.

On February 21, 2006, N. Bruce Kazee, Esquire, entered his appearance on behalf of respondent.

On February 27, 2006, respondent filed its Answer (Answer) and a Motion To Dismiss (Motion).  The Answer denied the material averments of the Complaint.  The Motion requested that the portion of complainant’s Complaint dealing with taped security announcements played intermittently during complainant’s telephone calls from a Commonwealth penitentiary does not claim a violation of the Public Utility Code, 66 Pa.C.S. §101 et seq., of a Commission Regulation, or of a Commission Order and, therefore, failed to set forth a claim upon which relief could be granted.
By Motion Judge Assignment Notice dated March 2, 2006, respondent’s Motion was assigned to Chief Administrative Law Judge (Chief ALJ) Veronica A. Smith for disposition.

Also on March 2, 2006, T-Netix, Inc. filed an Answer with New Matter and Motions for More Specific Pleading and to Dismiss Portions of the Complaint.

On March 9, 2006, complainant filed a “Motion For Discovery”.  The “Motion For Discovery” was enclosed in a cover letter addressed to the Commission’s Secretary and sought information from respondent, T-Netix, Inc., and T-Netix Telecommunications, Inc.  The “Motion For Discovery” did not contain a certificate of service, nor did the cover letter indicate that it had been sent to anyone other than the Commission’s Secretary.

By Order Granting Motion To Dismiss, In Part dated April 4, 2006, Chief ALJ Smith granted respondent’s Motion and dismissed that part of the Complaint dealing with taped security announcements played intermittently during complainant’s telephone calls from a Commonwealth penitentiary.  The remaining allegations of the Complaint were ordered to be set for hearing.

By Order Striking Answer To Complaint And Motion To Dismiss Filed By T-Netix, Inc. dated April 4, 2006, Chief ALJ Smith struck from the record the Answer with New Matter and Motions for More Specific Pleading and to Dismiss Portions of the Complaint filed by T-Netix, Inc. on March 2, 2006, because complainant had not named T-Netix, Inc. as a respondent in the Complaint nor had it been joined as a party.  Apparently, T-Netix, Inc. had erroneously been served with a copy of the Complaint.
By Telephone Hearing Notice dated April 6, 2006, an Initial Telephonic Hearing was scheduled for 10:00 a.m. on Tuesday, May 9, 2006, and the case was assigned to me.
As is my customary practice, I issued a Prehearing Order (Prehearing Order) dated April 7, 2006.  The Prehearing Order advised the parties with respect to Commission procedure, requests for continuances, required numbers and marking of proposed exhibits, the need for attorney representation, subpoena procedures, discovery, the complainant’s burden of proof, and the Commission’s policy favoring settlement.  Finally, the Prehearing Order reminded the parties of the date and time of the scheduled hearing and of their responsibility to advise of a change in the telephone number at which they were to be contacted for the telephonic hearing.

By letter dated April 14, 2006, respondent requested a continuance of the scheduled Initial Telephonic Hearing scheduled for May 9, 2006, because of the unavailability of a key witness.

By Hearing Cancellation/Reschedule Notice dated April 17, 2006, the Initial Telephonic Hearing was continued to May 19, 2006.

By letter dated April 18, 2006, complainant sent me a copy of his previous letter to the Commission’s Secretary and its enclosure.  Complainant stated that he had received no response and that he had not received the information sought in his “Motion For Discovery”.

By letter dated April 20, 2006, citing Fraisar v. Gillis, 892 A.2d 74 (Pa.Commw., 2006), I advised complainant that neither the Commission’s Secretary nor I can serve documents for him.  I also advised complainant that if he wanted additional time beyond the continuance already granted to respondent, he would have to submit a written request as set forth in the Prehearing Order.
Under cover letter dated April 24, 2006, complainant sent copies of his previous letters to me and to the Commission’s Secretary, with the enclosure to the last mentioned letter, to the Chief ALJ.

By letter dated May 12, 2006, respondent advised of the telephone numbers at which it wished to have its legal counsel and potential witnesses contacted.

The Initial Telephonic Hearing convened at 10:00 a.m., as scheduled, on May 19, 2006.  Respondent’s attorneys, William E. Lehman, Esquire, and N. Bruce Kazee, Esquire were contacted at (717) 236-1300 and (972) 718-4578, respectively.  One of respondent’s potential witnesses was present with Mr. Kazee, and the other was contacted at (814) 942-7103.  Complainant was contacted at (570) 773-2158.  Complainant presented his case by way of his own testimony.  Respondent presented its case by way of the testimony of two witnesses, Denise Breslin and Prissy Swindell.  Neither party offered any exhibits into evidence.  A transcript of the proceeding containing thirty-seven pages was produced.
FINDINGS OF FACT

1.
When the Complaint was filed on February 6, 2006, complainant was incarcerated at the State Correctional Institution- Frackville.

2.
When the Initial Telephonic Hearing was held on May 19, 2006, complainant was incarcerated at the State Correctional Institution - Mahanoy.
3.
At the Initial Telephonic Hearing on May 19, 2006, complainant only pursued two of the claims against respondent asserted in the Complaint; blockage of service on certain telephone numbers he was authorized to call, and extreme overcharges for service.
4.
With respect to his claim regarding blocked calls, when complainant calls certain telephone numbers on his authorized list instead of the call going through he gets a recording saying that the phone number is collect call restricted.
5.
Respondent had no record of placing blocks on any numbers on complainant’s authorized list during the period of time relevant to the Complaint.
6.
Respondent’s witness testified that there may have been a local block imposed by the called party’s local carrier because the called party had not paid their telephone bill.
7.
With respect to his claim regarding extreme overcharges for service, complainant did not contest the accuracy of the charges but believed that they were too high.
8.
Respondent’s rates applied to complainant’s telephone calls complied with respondent’s Commission-approved tariff.
9.
The charges for an inmate collect call are less than the comparable charges would be if the same collect call was made from a public payphone.
DISCUSSION

As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. §332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa.Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den. in 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa.Commw. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  Substantial evidence has been defined as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Bethenergy Mines, Inc. v. Workmen’s Compensation Appeal Bd. (Skirpan), 531 Pa. 287, 612 A.2d 434 (1992).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 85 Pa.Commw. 23, 480 A.2d 382 (1984).

A utility’s Commission-approved tariff (list of services, rules for service and rates for service) has the force of law and is binding on the utility and its customers.  Stiteler v. Bell Telephone Co. of Pennsylvania, 32 Pa.Commw. 319, 379 A.2d 339 (1977); Brockway Glass Co. v. PA Public Utility Comm’n, 63 Pa.Commw. 238, 437 A.2d 1067 (1981); Pennsylvania Electric Co. v. PA Public Utility Comm’n, 663 A.2d 281 (Pa.Commw, 1995); 66 Pa.C.S. §§102, 1302, 1303, 1501; 52 Pa.Code §§53.25, 53.41 - 53.45, 53.82.

Tariff provisions approved by the Commission are prima facie reasonable.  Lynch v. PA Public Utility Comm’n, 140 Pa.Commw. 599, 594 A.2d 816 (1991); alloc. den., 529 Pa. 670, 605 A.2d 335 (1992), 66 Pa.C.S. §316.

Complainant failed to bear his burden of proof as to either of the two claims he pursued at the Initial Telephonic Hearing.

Although complainant testified that certain calls to numbers on his authorized list did not complete because the called number is collect call restricted, he offered no evidence that respondent was responsible for the restriction.  On the other hand, respondent’s witness offered unequivocal, and uncontradicted, testimony that respondent placed no blocks on telephone numbers on complainant’s authorized list during the relevant time period.  Respondent’s witness pointed out that the called party’s local carrier may have placed the collect call restriction on the number because of unpaid telephone bills as a possible explanation.
Complainant’s testimony regarding “extreme overcharges” for telephone service did not contest the accuracy of the charges incurred for calls, but rather expressed the opinion that the rates were too high.  Complainant offered no evidence to buttress this opinion.  Conversely, respondent’s witness offered uncontradicted testimony that the rates applied to complainant’s telephone calls complied with the provisions of respondent’s Commission-approved tariff.  Further, respondent’s witness also testified that complainant’s charge for a collect call is less than would be the charge for a comparable collect call from a public payphone.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties to, and the subject matter of, this proceeding.
2.
Pursuant to 66 Pa.C.S. §332(a), the burden of proof in this proceeding is upon complainant.

3.
To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Such a showing must be by a preponderance of the evidence.  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.
4.
Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.

5.
Substantial evidence has been defined as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.
6.
Respondent’s Commission-approved tariff has the force of law and is binding on the utility and its customers.

7.
Tariff provisions approved by the Commission are prima facie reasonable.

8.
Complainant waived claims set forth in his Complaint that he did not pursue at the Initial Telephonic Hearing.
9.
Complainant did not bear his burden of proof as to the two claims he pursued at the Initial Telephonic Hearing.
ORDER
THEREFORE,

IT IS ORDERED:

1.
That the Complaint of Haywood Miller against Verizon Select Services Inc. at Docket Number C-20065848 is dismissed.
2.
That the record at Docket Number C-20065848 be marked closed.

Date: June 7, 2006













Wayne L. Weismandel




Administrative Law Judge
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