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On March 17, 2006, the Sustainable Energy Fund of Central Eastern Pennsylvania, Inc. (“SEF”) submitted a letter to the Commission regarding its establishment of a for-profit subsidiary known as Green Connexions, Inc. (“Green Connexions”).  The Commission viewed this letter as a petition for approval of the SEF’s actions, and filed it at this docket.  On April 28, 2006, the Commission issued a Secretarial Letter, with a copy of the Green Connexions proposal attached, that was served on the parties of record at this docket and the PPL Electric Utilities, Inc. (“PPL”) restructuring proceeding. Application of Pennsylvania Power and Light for Approval of its Restructuring Plan under Section 2806 of the Public Utility Code, et al, Docket No. R-00973954 (Order entered August 27, 1998) (“Restructuring Settlement”).  The Commission asked the parties of record to comment on the proposal’s compliance with the terms of the restructuring settlement and the SEF’s approved bylaws.  No Answers or responses of any type were submitted in response to this Secretarial Letter.
DISCUSSION

A. Standard of Review


The Commission may issue a declaratory order in order to terminate a controversy or remove uncertainty.  66 Pa.C.S. § 331(f).  The issuance of a declaratory judgment is within the Commission’s discretion and is not a matter of right.  Petition of Philadelphia Gas Works for Establishment of Interim Rate Procedures and for a Declaratory Order, Docket No. P-00001831 (Order entered August 17, 2000).   The Commission finds that the public interest will be served by issuing a declaratory order on the Green Connexions matter.
B. The Green Connexions Proposal

The SEF was established as a consequence of the PPL Restructuring Settlement.  Section III, E. 5 of the PPL Restructuring Settlement provided that:

E.5. Sustainable Energy Fund. PPL will establish a sustainable energy fund which shall be funded from the 1.74 cents per KWH transmission and distribution rate at .01 cents per KWH (less applicable gross receipts tax) on all power sold for all customers beginning on January 1, 1999 and ending on December 31, 2004, or until the Commission establishes new distribution rates, whichever is longer. The .01 cent per KWH shall not automatically be considered a cost of service element upon expiration of the transmission and distribution rate cap on December 31, 2004. The Sustainable Energy Fund shall be managed by an administrator designated by a seven-member Board of Directors to be nominated by the Joint Petitioners and approved by the Commission. The fund shall operate according to the procedures set forth in its by-laws, which are to be reviewed and approved by the Commission. The fund is to have an annual audit and is to make semi-annual reports to the Commission and to the parties. The purpose of the fund is to promote the development and use of renewable energy and clean energy technologies, energy conservation and efficiency which promote clean energy.
(emphasis added).  The Commission is responsible for implementing and enforcing this provision of the PPL Restructuring Settlement.  66 Pa.C.S. § 501. The Commission has approved bylaws for the SEF.  PP&L Inc. Sustainable Energy Fund Bylaws, Docket R-00973954 (Order entered June 2, 2000); as amended Re: Sustainable Energy Fund of Central Eastern Pennsylvania, Docket No. M-00031715F0003 (Order entered December 2, 2005).  The SEF is also subject to supervision by the Pennsylvania Sustainable Energy Board (“PASEB”), which was established by the Commission to provide oversight, guidance and technical assistance to all of Pennsylvania’s sustainable energy funds. Statewide Sustainable Energy Board, Docket No. M-00031715 (Order entered August 12, 2003).

As noted above, ratepayer funding for the SEF was assured only through December 31, 2004.  The issue of the SEF’s continued funding was litigated in a distribution rate case filed by PPL on March 29, 2004.  PPL proposed continuing the SEF’s funding at the existing levels.  Other parties proposed increasing the level of ratepayer funding.  Several parties, including the Office of Trial Staff, recommended discontinuing ratepayer funding for the SEF.

The Commission noted that the consensus for ratepayer funding of the SEF that existed at the time of restructuring no longer existed, and that the SEF had achieved financial sustainability, as evidenced by its asset balance in excess of $12 million.  The Commission also observed that the SEF would likely be the recipient of new funds as a consequence of the Alternative Energy Portfolio Standards Act of 2004 (the “Act”).  73 P.S. §§ 1648.1 – 1648.8.  Electric distribution companies and electric generation suppliers will send their alternative compliance payments to a fund managed by the PASEB.  73 P.S. § 1648.3(g).  These monies will be made available to the regional funds for projects that increase the amount of electricity generated from alternative energy sources.  The Commission therefore concluded that ratepayer funding for the SEF could be phased out by the end of 2006.  Pennsylvania Public Utility Commission, et al. v. PPL Electric Utilities Corporation, Docket No. R-00049255 (Order entered December 22, 2004) (“PPL rate case”).


After this decision, the SEF began considering strategies to ensure its long-term viability in the absence of ratepayer funding.  The SEF believes that it only has sufficient funding for 5-7 years after 2006, assuming it continues to provide the same level of loans and grants.  The SEF determined that the best approach would be to establish a for-profit subsidiary within the SEF.  The subsidiary would pursue project opportunities consistent with its mission as identified in the PPL Restructuring Settlement and its governing bylaws.

Accordingly, the SEF’s Board of Directors voted to authorize the establishment of a for-profit subsidiary, and Green Connexions was incorporated in Pennsylvania in late 2005.  Bylaws for Green Connexions were drafted and approved by the SEF’s Board of Directors.  The SEF has already explored several projects through Green Connexions, including the retrofit of municipal traffic lights using LED technology, deployment of biodigester technology to generate electricity in farm settings, and infrared thermography technology to improve energy efficiency in residential locations.  The SEF’s Board of Directors authorized a $1,000,000 investment in Green Connexions, representing $300,000 in common stock, and $700,000 in loans.  Half of this investment has been allocated to the biodigester programs, and the other half to the LED program.

In reviewing the merits of this proposal, we take special note of the purpose section of Green Connexions’ bylaws:

Section 2.01
PURPOSE.  The corporation is a for-profit entity formed and existing exclusively to benefit PP&L Sustainable Energy Fund (“SEF”).  SEF was formed for charitable, educational and scientific purposes within the meaning of Section 501(c)(3) of the Internal Revenue Code of 1986 (or the corresponding provision of any successor United States Internal Revenue Law).  The mission of SEF is to promote, research and invest in clean and renewable energy technologies, energy conservation, energy efficiency and sustainable energy enterprises that provide opportunities and benefits for PP&L rate payers.  The purpose of the Corporation is to support SEF and its mission in a manner that is equitable, purposeful and competitive in the sustainable/renewable energy market.

A necessary element to our approval of this proposal is that ratepayer funds are not used for projects beyond the scope of the SEF’s mission.  This purpose section, if adhered to, satisfies this element.  We also note that there is no language within the PPL Restructuring Settlement, or the SEF’s bylaws, which expressly prohibits the formation of such an entity.  Nor has any party to the PPL Restructuring Settlement or the SEF’s operative service list objected to the proposal, despite being provided notice and the opportunity to be heard.

Accordingly, we find that the Green Connexions initiative does not conflict with either the mission of SEF, as identified in the PPL Restructuring Settlement, or the SEF’s operating bylaws.  In order to ensure that the SEF exclusively benefits from this activity, we will require the SEF to report to the Commission on all loans or grants made to Green Connexions, the performance of all loans, changes in Green Connexions bylaws, and changes to its officers or board of directors.  The Commission will monitor the activities of Green Connexions to make certain that the public interest is served, consistent with the provisions of the PPL Restructuring Settlement
We do have some concerns about the process utilized in establishing Green Connexions, a step that represents a major change in the activities of the SEF. Specifically, the SEF did not provide notice to all relevant stakeholders before Green Connexions was incorporated and a vote taken to invest SEF monies in the subsidiary. As was evident in the PPL rate case, the lack of stakeholder consensus was a major factor in the decision to discontinue the SEF’s ratepayer funding.  The Commission cured this lack of notice through the Secretarial Letter it issued on April 28, 2006.  It would have been a better course of action for the SEF to seek formal Commission approval and provide notice to all stakeholders before incorporating and investing SEF monies in Green Connexions.  The failure to provide notice and obtain formal approval could have placed the SEF’s investment in Green Connexions at risk.  Our subsequent approval of the SEF’s actions should not be interpreted by the other regional funds as a blanket approval for these types of ventures.  Our expectation is that all regional sustainable energy funds seek formal Commission approval before engaging in similar activities; THEREFORE, 



IT IS ORDERED:  

1. That the Petition for Declaratory Order of the Sustainable Energy Fund of Central Pennsylvania, Inc. is approved, consistent with this Order.
2.  That the Sustainable Energy Fund of Central Eastern Pennsylvania, Inc., provides reports to the Commission consistent with this Order.
3. That a copy of this Order is served on Sustainable Energy Fund of Central Eastern Pennsylvania, Inc., and the other renewable energy funds and parties of record at Dockets M-00031715 F0001 through F0004.


BY THE COMMISSION,

                                                         James J. McNulty,

                                                         Secretary

(SEAL)

ORDER ADOPTED:  August 17, 2006
ORDER ENTERED:   August 21, 2006
� The decision to continue funding through December 31, 2006, was recently affirmed by the Commonwealth Court of Pennsylvania. William R. Llloyd, Jr., Small Business Advocate, et al. v. Pennsylvania Public Utility Commission, Docket No.137 CD 2005, et al. (Opinion and Order issued August 4, 2006).
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