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HISTORY OF THE PROCEEDING


On December 21, 2005, Jacqueline Marie Crabb (Complainant) filed a Complaint against PECO Energy Company (PECO),  Aqua Pennsylvania, Inc. (Aqua) and Verizon Pennsylvania, Inc. (Verizon) (collectively, Respondents) alleging, inter alia, various billing and service issues and that she was a victim of identity theft.  The specific allegations focused on the service provided by PECO but Complainant requested that the allegations be applied, by reference, to the other Respondents.  Each of the named utilities was assigned a separate Complaint docket number by the Commission’s Secretary’s Bureau as designated above.



On January 25, 2006, Verizon filed an Answer with New Matter and a Motion to Dismiss the Complaint on the basis that it failed to state a cause of action against it.  Alternatively, Verizon’s Motion requested that the Complaint docketed against it be consolidated with the related proceeding docketed against PECO.



On January 26, 2006, PECO filed an Answer to the Complaint, at Commission Docket No. C-20055727.



On February 24, 2006, Aqua filed an Answer to the Complaint, at Commission Docket No. C-20055728.



By Order issued March 9, 2006, the Chief Administrative Law Judge denied Verizon’s Motion to Dismiss and granted its Motion to Consolidate for those reasons more fully set forth in said Order.  Accordingly, the three dockets were consolidated for hearing and disposition.


A hearing was held on May 18, 2006 pursuant to due notice and a Prehearing Order.  All Respondents appeared by separate counsel and each had witnesses to present.  Complainant failed to appear either in person or by counsel at the time scheduled for the hearing.  The Administrative Law Judge placed two telephone calls to the Complainant at the telephone number provided by her in the Complaint.  Each of the calls was answered with the message that the subscriber was not receiving calls at this time (N.T. 5).

Counsel for Aqua then stated for the record that she had attempted to communicate with Complainant on several occasions; that the last communication was via E-mail sent on May 11, 2006 and another on May 16, 2006.  Counsel then explained that she had received a response E-mail from Complainant which was received in counsel’s office at 9:47 p.m. on May 17, 2006 (N.T. 7; ALJ Exhibit No. 1).  A copy of said E-mail was received of record as ALJ Exhibit No. 1 and is attached hereto as Appendix A.  In view of the fact that counsel had communicated with Complainant with the request that Complainant get in touch with counsel for all the utilities to discuss potential resolution of the Complaint, and Complainant’s failure to respond except for the E-mail to Aqua’s counsel on the night prior to the hearing; and in view of the fact that Complainant failed to appear at the hearing, Aqua’s counsel moved that the Complaint against Aqua be dismissed with prejudice (N.T. 7).
Counsel for PECO then stated that PECO had also made attempts to reach Complainant; but was unsuccessful; that on May 10, 2006, PECO sent a letter to Complainant reminding her of the date, time and place of the hearing and requesting Complainant to contact PECO; but Complainant failed to do so.  In view of the foregoing, counsel for PECO then moved to dismiss the Complaint for failure to prosecute (N.T. 9).

Counsel for Verizon then stated that several attempts were made by Verizon to contact Complainant; that they could not get through and there was no opportunity to leave a message; and therefore, counsel moved for dismissal of the Complaint (N.T. 9).

The Administrative Law Judge took the motions under advisement.  The hearing was then adjourned and the record, which consists of 10 pages of transcript and one exhibit, was closed on May 18, 2006.

FINDINGS OF FACT


1.
The Complainant is Jacqueline Marie Crabb, 23 School Lane, P.O. Box 253, Ardmore, PA 19003.


2.
Respondents are PECO Energy Company, Aqua Pennsylvania, Inc. and Verizon Pennsylvania, Inc.; all of which provide utility service to Complainant.



3.
By Notice dated March 22, 2006 and a Prehearing Order dated April 4, 2006, written notices were sent to Complainant that a hearing was scheduled for 10:00 a.m. on May 18, 2006.  The notices were sent to Complainant at the address provided in the Complaint.



4.
The United States Postal Service returned neither of these documents.



5.
Complainant did not communicate directly with the Office of Administrative Law Judge to request a continuance of the scheduled hearing.



6.
Complainant failed to appear either in person or by counsel at the time and place scheduled for the hearing.



7.
Counsel for the various Respondent utilities represented on the record that they and/or their respective utilities attempted to contact Complainant to speak with her concerning the Complaint she filed but they were unsuccessful in their efforts (N.T. 7, 9).



8.
When the Administrative Law Judge placed a call to Complainant at the telephone number provided in the Complaint, the call was answered with a message that the subscriber was not receiving calls at this time (N.T. 5).



9.
Counsel for Aqua then represented on the record that she had attempted to communicate with Complainant on several occasions; that the last communication was via E-mail sent on May 11, 2006 and another on May 16, 2006; that counsel had received a response E-mail from Complainant which was received in counsel’s office at 9:47 p.m. on May 17, 2006 [the night before the scheduled hearing on May 18, 2006] (N.T. 7; ALJ Exhibit No. 1).
10.
A copy of said E-mail was marked as ALJ Exhibit No. 1, received of record, and is attached hereto as Appendix A.

11.
In the E-mail which was sent to Aqua’s counsel only, and not to counsel for the other Respondent utilities and not to the Administrative Law Judge, Complainant expresses her hope that the “meeting for tomorrow could be changed” so that Complainant could get an attorney to address the identity fraud issue raised in the Complaint; about which Complainant stated, “I’m not certain that this issue applies to me: (see Appendix A attached).
12.
The Complainant did not send any E-mail to the Administrative Law Judge nor did she communicate with the Office of Administrative Law Judge to request a continuance, as directed in the Prehearing Order issued by the presiding Administrative Law Judge on April 4, 2006.

13.
Counsel for each of the Respondent utilities moved that the Complaints against each of them be dismissed for Complainant’s failure to prosecute.

DISCUSSION



Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.  Schneider v. Pa. P.U.C., 479 .2d 10 (Pa. Cmwlth. 1984).  This due process requirement is satisfied, however, when the parties are accorded notice and the opportunity to appear and be heard.  Id.


Notice of the consolidated hearings in this case was sent to the Complainant on March 22, 2006 by regular first-class mail to the address stated in the Complaint.  This notice was not returned to the sender, the scheduling staff for the Office of Administrative Law Judge in Harrisburg.  In addition, the Administrative Law Judge issued a Prehearing Order on April 4, 2006 which, inter alia, also set forth the hearing date and time.  This Order was also mailed to Complainant at the address stated in the Complaint and was not returned by the Postal Service.  Moreover, there is not doubt that Complainant received notice of the hearing because in her May 17, 2006 E-mail to Aqua’s counsel, Complainant referred to the “meeting for tomorrow.”



Moreover, on the date and at the time and place of the hearing, Complainant did not appear either in person or by counsel; nor did Complainant make a timely request to the Administrative Law Judge for a continuance as was directed in the Prehearing Order of 

April 4, 2006.

It is to be further noted that the Complaint in this matter was filed on December 21, 2005 and the hearing was scheduled for May 18, 2006, approximately five months later.  Surely, this was ample and reasonable time for Complainant, if she desired to do so, to obtain counsel to pursue any “alleged identity theft” issue.  However, she took no such action.
Moreover, in the Prehearing Order issued by the Administrative Law Judge on April 4, 2006, it is specifically stated, inter alia,


1.
A request for a continuance of the scheduled hearing date must state the agreement or opposition of other parties, and must be submitted in writing no later than five (5) business days prior to the hearing.  52 Pa.Code §1.15(b).  Requests for a change of hearing date must be sent to me and all parties of record.  The correct address is:  




1302 Philadelphia State Office Building




1400 West Spring Garden Street




Philadelphia, PA 19130




Telephone:  (215) 560-2105




Fax:  (215) 560-3133

Changes are granted only in rare situations where good cause exists.
Despite the foregoing, Complainant failed to communicate with the Administrative Law Judge and all other counsel any request for a continuance.  It is to be further noted that attached to the Prehearing Order was a Service List indicating the addresses of respective counsel for the various Respondent utilities; one of which (counsel for Verizon) was located in Harrisburg, PA and who, in fact, did travel from Harrisburg, PA to the hearing in Philadelphia and was prepared to proceed with a witness.  So too, counsel for Aqua from Bryn Mawr, PA was present with a witness, as was counsel for PECO and a witness.


Upon consideration of all of the foregoing, it appears that Complainant had ample opportunity to appear and be heard in this proceeding, but failed to do so.  Therefore, the due process rights of Complainant have been fully protected.  Sentner v. Bell Telephone Company of Pennsylvania, Docket No. F-00161106 (Order entered October 25, 1993); and 52 Pa. Code §5.245(a).



Accordingly, the Complaint will be dismissed, with prejudice, for Complainant’s failure to prosecute.  Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995).

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
The due process rights of Complainant have been fully protected in this proceeding.



3.
By failing to appear and be heard on her Complaints, Complainant has failed to meet her burden of proving that she is entitled to relief.  66 Pa. C.S. §332(a).
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Jacqueline Marie Crabb against PECO Energy Company in Docket Number C-20055727 is hereby dismissed with prejudice and the record in this matter closed.
2. That the Complaint of Jacqueline Marie Crabb against Aqua Pennsylvania, Inc. in Docket Number C-20055728 is hereby dismissed with prejudice; and the record in this matter closed.

3.
That the Complaint of Jacqueline Marie Crabb against Verizon Pennsylvania Inc. in Docket Number C-20055729 is hereby dismissed with prejudice; and the record in this matter closed.

Date:
June 16, 2006




_________________________________








Herbert Smolen








Administrative Law Judge
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