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INITIAL DECISION

Before

Marlane R. Chestnut

Administrative Law Judge

HISTORY OF THE PROCEEDING

On January 13, 2006, Mayretta Wilson-Thomas (Ms. Wilson-Thomas or complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Philadelphia Electric Company (PECO or respondent).  The Complaint alleged that the final balance from her prior address transferred to complainant’s current account reflected charges that were too high, that she had received only one bill (for the period September 11 to September 24, 2002 in the amount of $155.95) while living at the prior address, and that PECO refused to provide her with copies of the bills for the period of time that she lived at that address. 

Although not stated, the Complaint is an appeal of a decision on informal complaint issued by the Commission’s Bureau of Consumer Services (BCS) on December 12, 2005 at #1851531, which resolved her informal complaint by finding that PECO properly transferred the balance of $1,644.17
 from her prior address to her current account and which established a monthly payment arrangement of $129.00 consisting of a regular budget amount of $79.00 plus $42.00 toward the then-current arrearage of $2,482.39.
On February 22, 2006, respondent filed its Answer (Answer) denying the material averments of the Complaint, and explaining that a PECO field investigator had conducted a field visit on December 27, 2002 at the prior address (1830 Bustard Road, Harleysville, Pennsylvania), that during this visit, he had taken readings which verified the most recent billing to be correct, and that his findings had been discussed with complainant.  PECO further stated that on January 2, 2003, complainant had requested that service at 1830 Bustard Road, Harleysville, Pennsylvania be discontinued, that the final unpaid balance was $1,644.17, that on January 11, 2005, complainant initiated service at her current address and that the complainant has not made the payments directed by BCS.  The BCS decision was attached to the Answer as Exhibit A.
On February 14, 2006, Chief Administrative Law Judge Veronica A. Smith issued an Interim Order Setting Resolution Conference.  PECO submitted a report as required by that Order, as indicated by a memorandum placed in the file by Herbert R. Nurick, Mediator.
As the parties apparently were unable to resolve the matter, by Hearing Notice dated March 23, 2006, the parties were notified that an Initial Hearing in this case was scheduled for the afternoon of April 26, 2006, and the matter was assigned to me.  
As is my customary practice, I issued a Prehearing Order dated March 30, 2006, which stated the date, time and location of the scheduled hearing and directed the parties to comply with various procedural requirements.  The Prehearing Order specifically explained how to request a continuance, warned both parties of the consequences if they failed to appear at the scheduled hearing and explained that the complainant bears the burden of proof to establish that respondent committed the alleged violation and that the relief requested should be granted.
The hearing was held as scheduled on April 26, 2006.  Ms. Wilson-Thomas appeared and testified.  PECO presented the testimony of two witnesses, Francis Frankenfield (High Bill Field Investigator) and Anita Armstead (Regulatory Assessor), who sponsored five exhibits:  PECO Exh. 1 (account statement for the prior address), PECO Exh. 2 (account statement for the current address), PECO Exh. 3 (field investigator’s report), PECO Exh. 4 (utility report sent to complainant after the December 27, 2002 field visit) and PECO Exh. 5 (BCS decision on informal complaint dated December 12, 2005).  The record consists of those exhibits and a transcript of 38 pages.  The record closed on June 14, 2006, when I received the transcript. 
As discussed in more detail below, the Complaint must be dismissed.  Complainant failed to establish that the bills rendered to the prior address were incorrect, or that her failure to receive bills constituted inadequate service.
FINDINGS OF FACT



1.
The complainant in this proceeding is Mayretta Wilson-Thomas, whose current address is 132 Rosemary Avenue, Ambler, PA 19002.



2.
The respondent in this proceeding is PECO Energy Company, which as of January 19, 2005 has been providing residential electric and gas service to complainant at her current address.  Prior to that, residential electric service was provided to complainant at 1830 Bustard Road, Harleysville, PA 19438 during the period September 11, 2002 through January 2, 2003.  Tr.6.



3.
The residence at 1830 Bustard Road (the prior address) is a “big house,” where complainant lived with three or four other adult family members.  Tr. 6, 9.


4.
While she lived there, complainant had problems receiving mail due in part to the fact that they “were in the process of moving, whatever, and we were also having problems with mail.”  Tr. 8.



5.
She received a bill for electric service for the period ending September 26, 2002, in the amount of $149.  Complainant received no further bills.  Tr. 7. 


6.
Francis Frankenfield has been employed by PECO for 32 years.  His current position is High Bill Field Investigator.  Tr. 14. 



7.
Mr. Frankenfield sponsored PECO Exh. 3.



8.
On December 27, 2002, he visited the property at 1830 Bustard Road, Harleysville, PA 19438 to conduct a high bill field investigation.  Tr. 16; PECO Exhs. 3 and 4. 



9.
Mr. Frankenfield verified the meter number and that the meter reading was higher than the previous month’s reading, showing that usage was registering.  Tr. 16-17; PECO Exhs. 3 and 4.


10.
The reading at the time of the field investigation showed a daily average usage figure of 259.9, compared to the daily usage average of 223.4 for November.  This indicates that the meter was registering properly, as December was colder than November.  Tr. 17.



11.
The meter registered 14,400 watts, with one of the heat pumps operating and the oven on.  Tr. 17-18; PECO Exhs. 3 and 4.


12.
There was no refrigerator or living room furniture at the house.  Tr. 18, 22.



13.
The dropped load test and passing meter test indicated that the meter was functioning properly.  Tr. 18; PECO Exhs. 3 and 4.


14.
The first floor heating unit and the water heater were in the basement; complainant was unable to provide access.  Tr. 18; PECO Exhs. 3 and 4.


15.
There was a 5.5 kW heat pump on the first floor that did not work; the 2.5 kW heat pump on the third floor was operating at the time of the field investigation.  Tr. 19; PECO Exhs. 3 and 4.



16.
Mr. Frankenfield discussed his findings with Ms. Wilson-Thomas; in addition, a written report (dated January 21, 2003) was sent to her.  Tr. 20; PECO Exhs. 3 and 4.


17.
Anita Armstead has been employed by PECO for 27 years.  Her current position is Regulatory Assessor.  Tr. 25.



18.
By letter dated April 13, 2006, Ms. Armstead provided the account statement for the previous address and included her contact information.  She also telephoned and left a message for complainant asking complainant to call her.  Tr. 26.


19.
She sponsored PECO Exh. 1, an account statement for the prior address for the period September 11, 2002 through January 2, 2003, and PECO Exh. 2, an account statement for the current address for the period January 19, 2005 through April 18, 2006.  



20.
As shown on PECO Exh. 1, all bills for residential electric service at the prior address were based on actual meter readings.  Tr. 27; PECO Exh. 1.



21.
 As shown on PECO Exh. 1, the final balance for service provided to the prior address is $1,644.17, which was transferred to the current account.  Tr. 28; PECO Exh. 1.


22.
As shown on PECO Exh. 1, no payments for service to the prior address were made.  Tr. 28; PECO Exh. 1.



23.
As shown on PECO Exh. 2, residential electric and gas service is provided to the current address.  The balance from the prior account was transferred to the current account on or about January 19, 2005.  Tr. 29; PECO Exh. 2.


24.
As shown on PECO Exh. 2, on January 19, 2005, the security deposit of $68.00 was cancelled and the gas service was rebilled.  Tr. 30; PECO Exh. 2.



25.
As shown on PECO Exh. 2, no payments for service have been made since the account was initiated in January 2005 through the date of the hearing on April 26, 2006.
  Tr. 30-31; PECO Exh. 2.



26.
As shown on PECO Exh. 2, the current balance is $2,834.84.  Tr. 31; PECO Exh. 2.



27.
Ms. Armstead sponsored PECO Exh. 4, a copy of the written utility report that was written after the field visit on December 27, 2002 and sent to complainant.  Tr. 31; PECO Exh. 4.



28.
None of the billing statements sent to either the prior or current address were returned.  The field visit report was not returned to PECO.  Tr. 32.



29.
Ms. Armstead sponsored PECO Exh. 5, the BCS decision issued at #1851531, dated December 12, 2005.  BCS determined that PECO properly transferred the balance from the prior address to the current account, and established a payment arrangement of the current budget amount of $79.00 plus $42.00 toward the arrearage of $2,482.39, to start in January 2006.



30.
No payments have been made as directed by BCS.
  Tr. 31; PECO Exh. 2.  
DISCUSSION

As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. §332(a).  Ms. Wilson-Thomas is appealing a decision rendered by BCS which inter alia found that PECO properly transferred the balance accrued from service provided to her prior address to her current account.

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 134 Pa.Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. PA Public Utility Comm’n, 67 Pa.Commw. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Dep’t of Public Welfare, White Haven Center, 85 Pa.Commw. 23, 480 A.2d 382 (1984).

When the Complaint alleges a high-billing dispute, a complainant’s burden of proof is governed by Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  In Waldron, the Commission concluded that a complainant may establish a prima facie case, i.e., satisfy the initial burden of proof, by showing that:  (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities.  Upon the submission of such evidence, the burden of going forward with evidence shifts to the utility.  If a utility fails to rebut such evidence, then a complainant would prevail.  If the utility has placed into the record testimony to rebut a complainant’s prima facie case, the burden of going forward with the evidence shifts back to the complainant.  In order to satisfy the burden of proof, a complainant must rebut the utility’s evidence by a preponderance of the evidence.  Although the burden of going forward with the evidence may shift from one party to another during a proceeding, the “burden of proof” (burden of persuasion) never shifts.  It always remains on the complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980); Waldron.
The Commonwealth Court interpreted the “Waldron Rule” as follows:
While the rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  Thus, as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter had malfunctioned.  Burleson v. Pennsylvania Pub. Util. Comm'n, 501 Pa. 433, 435-36, 461 A.2d 1234, 1235 (1983).  Any circumstantial evidence which meets this standard will establish a prima facie case.

Once it is determined that the complainant has made out his prima facie case, the burden of going forward shifts to the utility, but the ultimate burden of persuasion remains with the complainant.  The Commission must measure the weight and credibility of all the evidence, and simply because the ratepayer has presented a prima facie case does not obligate the Commission to credit this evidence or to give it any special weight.  If the utility presents evidence found to be of co-equal (or greater) weight with that of the complainant, the complainant will not have met his burden of proof.  At this stage, the Waldron doctrine provides “that the mere proof by the utility that its power measuring devices were accurate is no longer the sole determinant as to whether there is a basis to a complaint of overbilling.”  Id. at 436, 461 A.2d at 1236 [emphasis supplied].  Finally, where the Commission has dismissed the complaint because the customer has failed to sustain his burden of persuasion (generally a fact question), rather than because the customer failed to present a prima facie case as a matter of law, the Waldron rule is irrelevant on appeal.  Id. at 436, 461 A.2d at 1236. (Footnotes omitted.)

Milkie v. PA Public Utility Comm’n, 768 A.2d 1217, 1219-1220 (Pa.Commw. 2001).

Here, there is no allegation that a particular bill was incorrect.  Rather, complainant is challenging all of the bills for service provided to her prior address.  Therefore, a Waldron analysis is not only inappropriate but almost impossible to apply, because there is no other history to compare to the disputed bill.  The only factor of any relevance is the potential for use, and the evidence in this proceeding establishes that there certainly was the potential for usage of the billed electricity.  Complainant presented no evidence, other than her opinion, that the bills “couldn’t” have been accurate because “the heater” was not functioning. A customer cannot establish a case merely by stating his or her personal beliefs.  “Mere bald assertions, personal opinions or perceptions do not constitute evidence.”  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 516 Pa. 75, 532 A.2d 12 (1987).  Mid-Atlantic Power Supply Association of Pennsylvania v. Pennsylvania Public Utility Commission, 746 A.2d 1196, 1200 (Pa. Cmwlth. Ct. 2000); see also, Steffy’s Pattern Shop v. Frontier Communications of Pennsylvania, Inc., R-00994808, Commission Opinion and Order entered March 3, 2000.  Ms. Wilson-Thomas’ testimony is especially suspect in light of the amount of time that has elapsed since she lived at the prior address, as shown by her statement that she couldn’t remember what other electric usage there was, other than the heat and the lights.  Tr. 8.
Complainant’s assertion that there must have been overbilling, because the heater did not work, must be rejected.  In addition to being insufficient by itself to support a finding of inaccurate billing, Ms. Wilson-Thomas failed to include several other relevant facts that clearly are contrary to her conclusion.  First, in her own words, the residence was a “big” house, with a number of adult residents.  Also, while one heat pump was inoperative, the other clearly was functioning.  In addition, by her own testimony, complainant was using the electric stove/oven.
Respondent produced uncontradicted evidence, through the testimony of a witness, that it had gone to complainant’s residence and verified that complainant was being billed on the correct meter, and that the meter was registering accurately (the witness performed both a drop-load test and a passing-load test on complainant’s meter and both were satisfactory).  Not only were all bills based on an actual meter readings, the meter clearly was shown to be operating properly.  


In summary, complainant did not introduce sufficient credible evidence to establish even a prima facie case of overbilling by respondent for the period in which she lived at the prior address.


Another issue raised by complainant is her contention that she did not receive any bills for service after receipt of the September 2002 bill, and that she did not receive the field visit report.  It may well be true that this occurred, but if so, it is hardly PECO’s fault.  Ms. Wilson-Thomas testified that she had problems with receiving mail at the prior address.  Tr. 8.  In addition, PECO witness Armstead testified that neither any of the billing statements or the field visit report had been returned.  Tr. 32.  Documents mailed to a party’s last known address and not returned by the post office are presumed to have been received.   Meierdierck v. Miller, 394 Pa. 484, 147 A.2d 406 (1959); Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Cmwlth 1994).
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.

2.
Pursuant to 66 Pa.C.S. §332(a), the burden of proof in this proceeding is upon complainant.

3.
When the Complaint alleges a high-billing dispute, a complainant’s burden of proof is governed by Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).
4.
Complainant failed to adduce even circumstantial evidence of overbilling by respondent.

5.
Failure by complainant to make even a prima facie case warrants dismissal of the Complaint.

6.
Complainant failed to establish that respondent PECO violated any provision of the Public Utility Code, any Commission order or any Commission regulation.

7.
All amounts shown on PECO Exhs. 1 and 2 are correct and owing.
ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Complaint of Mayretta Wilson-Thomas against PECO Energy Company at Docket No. F-01851531 is denied; and

2.
That the record at Docket No. F-01851531 be marked closed.

	Date:
	June 19, 2006
	
	

	
	
	
	Marlane R. Chestnut

Administrative Law Judge


�	The BCS decision misidentified the amount as $1,664.17.


�	The payment arrangement directed by BCS was not an issue raised by the Complaint so therefore will not be addressed.  In addition to whether complainant, as the result of her complete failure to make any payments for service, is even entitled to a payment arrangement in the first place, there is the fact that due to her increasing arrearage, this payment arrangement (which is based on a 60-month payback period) may no longer be in compliance with Responsible Utility Consumer Protection Act, 66 Pa.C.S.A. §1405(b).





�	Ms. Wilson-Thomas apparently is not unable to pay for the service she uses, as shown by the fact that the BCS-ordered payment arrangement was not mentioned in the complaint; she is simply unwilling to do so.  She is therefore exactly the kind of customer the Responsible Utility Consumer Act was intended to address:  “[The Commission’s] rules have not successfully managed the issue of bill payment.  Increasing amounts of unpaid bills now threaten paying customers with higher rates due to other customers' delinquencies.  The General Assembly believes that it is now time to revisit these rules and provide protections against rate increases for timely paying customers resulting from other customers’ delinquencies. The General Assembly seeks to achieve greater equity by eliminating opportunities for customers capable of paying to avoid the timely payment of public utility bills.”  66 Pa.C.S.A.§1402.  I fail to understand why PECO has not taken whatever steps are appropriate to deal with this situation.  This failure is even more troubling when it is remembered that the subject of her Complaint pertains to the prior address; there were no pending issues relating to her current address that would have prevented PECO from initiating termination or collection activities while this proceeding was pending.








PAGE  
11

