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:
INITIAL DECISION SUSTAINING PRELIMINARY OBJECTION
Before

Veronica A. Smith
Chief Administrative Law Judge
HISTORY OF THE PROCEEDING

On May 22, 2006, Jerry Prosser (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Columbia Gas of Pennsylvania, Inc. (Respondent) alleging that in the fall of 2004, Respondent caused substantial damage to his sidewalk and driveway when it repaired or replaced a gas line in front of his residence. The Complaint further alleges that Respondent’s subsequent repairs for said damage have been unsatisfactory. Complainant stated in his Complaint that he is not a customer of Respondent. As relief, Complainant requests the Commission direct Respondent to complete the necessary repairs.   
On June 13, 2006, Respondent filed an Answer and New Matter addressing the allegations raised in the Complaint and a Preliminary Objection challenging the Complaint on the basis that the Commission lacks subject matter jurisdiction over the allegations raised in the Complaint. 
According to Commission records, as of July 10, 2006, Complainant did not file a response to the New Matter
 portion of Respondent’s Answer or its Motion to Dismiss
.  Therefore, the factual allegations raised as New Matter are deemed admitted
.  This matter was assigned to me by Motion Judge Assignment Notice dated June 16, 2006.  The Motion to Dismiss is now ready for ruling.  

FINDINGS OF FACT

1.
On May 22, 2006, Complainant filed a Formal Complaint alleging that Respondent caused substantial damage to his sidewalk and driveway when it repaired or replaced a gas line in front of his residence and that Respondent’s subsequent repairs for said damage have been unsatisfactory. 

2.
Complainant stated in his Complaint that he is not a customer of 

Respondent. 

3.
As relief, Complainant requests the Commission direct Respondent to 

complete the necessary repairs.   

4.
On June 13, 2006, Respondent filed an Answer and New Matter addressing the allegations raised in the Complaint and a Preliminary Objection challenging the Complaint on the basis that the commission lacks subject matter jurisdiction over the allegations raised in the Complaint. 
5.
Complainant did not file a response to the New Matter portion of Respondent’s Answer or its Preliminary Objection.

DISCUSSION

Before the Commission are a Complaint and a Preliminary Objection seeking dismissal of the Complaint on the basis that the Commission lacks the requisite subject matter jurisdiction to hear this Complaint. 
The Commission’s Rules of Administrative Practice and Procedure permit the filing of Preliminary Objections.  52 Pa. Code § 5.101.  See Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  

A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission has adopted this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).  

The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the motion, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commw. of Pa., 490 A.2d 402 (1985); Commw. of Pa. v. The Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Commw. 1988).  Therefore, in ruling on a motion to dismiss, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaint are true.  County of Allegheny v. Commw. of Pa., 507 Pa. 360, 490 A.2d 402 (1985); Commw. of Pa. v. The Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Commw. 1988).  The motion may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Commw. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Commw. 2003) (citing, Boyd v. Ward, 802 A.2d 705 (Pa. Commw. 2002)).  

As in every case coming before this forum, the Commission must decide initially whether it has jurisdiction over the parties and the subject matter of this dispute.  As a creature of legislation, the Commission possesses only the authority the state legislature has specifically granted to it in the Public Utility Code.  66 Pa. C.S. §§101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell of Pa., 383 A.2d 791 (Pa. 1977).  

The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. PA Public Utility Comm’n, 43 A.2d 348 (Pa. Super. 1945). Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 235 A.2d 602 (Pa. 1967).  Neither silence nor agreement of the parties will confer jurisdiction where it otherwise would not exist, Commonwealth v. VanBuskirk, 449 A.2d 621 (Pa. Super. 1982), nor can jurisdiction be obtained by waiver or estoppel, In Re Borough Of Valley-Hi, 420 A.2d 15 (Pa. Commw. 1980).

Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Cf., Hughes v. PA State Police, 152 Pa.Commw. 409, 619 A.2d 390 (1992), alloc. den., 637 A.2d 293 (1993).

For the following reasons, the Preliminary Objection challenging the Complaint on the basis that the Commission lacks subject matter jurisdiction over the allegations raised in the Complaint will be sustained and this Complaint dismissed.  


In Elkin v. Bell Telephone Co., 491 Pa. 123, 420 A.2d 371 (1980), the Supreme Court of Pennsylvania explained the doctrine of primary jurisdiction which accommodates the adjudicative roles of the Commission and the Court of Common Pleas where each has jurisdiction over some part of a controversy. The Court opined:  


Therefore, where the subject matter is within an agency's jurisdiction and where it is a complex matter requiring special competence, with which the judge or jury would not or could not be familiar, the proper procedure is for the court to refer the matter to the appropriate agency.  Also weighing in the consideration should be the need for uniformity and consistency in agency policy and the legislative intent.  Where, on the other hand, the matter is not one peculiarly within the agency's area of expertise, but is one which the courts or jury are equally well-suited to determine, the court must not abdicate its responsibility.   

Elkin, 491 Pa. at 134-135.  


In De Francesco v. Western Pennsylvania Water Company, 499 Pa. 374, 453 A.2d 595 (1982), fire broke out on property where the De Francesco’s operated a business. Before the fire could be controlled, it spread to the adjacent business property of De Francesco. Structures on both properties were consumed by flames. De Francesco brought suit in trespass and assumpsit against Western Pennsylvania Water Company, alleging that the fire was not controlled because the water company failed to provide water pressure in the fire hydrant near appellants' properties.  There, the Supreme Court of Pennsylvania held that:


The controversy now before us, however, is not one in which the general reasonableness, adequacy or sufficiency of a public utility's service is drawn into question.  Resolution of appellant's claims depended upon no rule or regulation predicated on the peculiar expertise of the PUC, no agency policy, no question of service or facilities owed the general public, and no particular standard of safety or convenience articulated by the PUC.  Rather, the gravamen of the allegations at trial was within the prescan authority of the courts, i.e., that the utility negligently failed to provide service required.    

De Francesco, 499 Pa. at 378.


In Schriner v. Pa. Power & Light Co., 348 Pa. Superior Ct. 177, 501 A. 2d 1128 (1985), the Schriners sought damages for the loss of their dairy cattle which, they alleged, occurred because of "stray voltage" from milking equipment which had been electrified by Pennsylvania Power & Light Co. (PP&L). PP&L argued the Commission, rather than the Court of Common Pleas, had primary jurisdiction. In rejecting this argument, the Superior Court stated:


In the instant case, while the Schriners have ostensibly sued from the position of consumers, the complaint contains allegations which only remotely deal with the reasonableness, adequacy, efficiency or safety of the services, facilities or rates provided by Appellant, PP& L. . . . [The allegations raised by the Schriners] are traditional concepts of negligence which only tangentially address the reasonableness, adequacy and sufficiency of the electric service being provided by PP & L.   



PP& L argues, further, that the problem of "stray voltage" is so complex that it requires the special expertise of the PUC. However, resolution of the Schriners' claims depends upon no rule or regulation predicated upon the peculiar expertise of the PUC, no agency policy, no question of service or facilities owed the general public, and no particular standard of safety or convenience articulated by the PUC.  DeFrancesco v. Western Pennsylvania Water Company, 499 Pa. 374, 378, 453 A.2d 595, 597 (1982).   

Schriner, 501 A. 2d at 1130-1131.  See also Slater v. Pennsylvania Power Co., 383 Pa. Super. 509, 557 A.2d 368 (1989), app den Slater v. Pennsylvania Power Co., 525 Pa. 585, 575 A.2d 115 (1990).

These cases stand for the proposition that the Commission does not have jurisdiction to hear cases involving simple negligence on the part of a utility, or other matters that do not require the Commission's specialized expertise to decide. Whether Respondent damaged the sidewalk and driveway of the Complainant when it repaired or replaced a gas line in front of his residence is not an issue that requires application of the Commission's specialized expertise in utility matters. Furthermore, the Commission lacks the authority to award damages.
 Thus, this Complaint must be dismissed for lack of jurisdiction. If Complainant wishes to pursue this claim he must do so before the appropriate civil court.
The Commission is granted discretion to dismiss a complaint without a hearing if a hearing is not necessary in the public interest.  66 Pa. C.S. §703(b); 52 Pa. Code §5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy or discretion.  Dee-Dee Cab, Inc. v. Pa. Public Utility Comm., 817 A.2d 593, petition for allowance of appeal denied, 836 A.2d 123 (2003); Lehigh Valley Power Committee v. Pa. Public Utility Comm., 563 A.2d 548 (1989); Edan Transportation Corp. v. Pa. Public Utility Comm., 623 A.2d 6 (1993).  This case does not involve disputed questions of fact and the questions presented by Respondent’s Motion are questions of law only. Since the Commission lacks the requisite subject matter jurisdiction to hear this Complaint, a hearing in this case is not necessary, in the public interest and would be a fruitless exercise.

Respondent’s Preliminary Objection will be sustained and Complainant’s Complaint will be dismissed. 
CONCLUSIONS OF LAW

1.
Commission regulations provide for the filing of preliminary motions.

2.
The Commission lacks subject matter jurisdiction over the allegations raised in this Complaint.   
3.
The Commission does not have jurisdiction to hear cases involving simple negligence on the part of a utility, or other matters that do not require the Commission's specialized expertise to decide. 
4.
Whether Respondent damaged the sidewalk and driveway of the Complainant when it repaired or replaced a gas line in front of his residence is not an issue that requires application of the Commission's specialized expertise in utility matters.

5.
The Commission lacks the authority to award damages.

6.
The Commission may dismiss a complaint without a hearing if a hearing is not necessary in the public interest.
7.
A hearing in the instant case is not necessary or in the public interest.
ORDER

THEREFORE,

IT IS ORDERED: 
1.
That Columbia Gas of Pennsylvania, Inc.’s Preliminary Objection seeking dismissal of the Complaint filed by Jerry Prosser at Docket No. C-20066376 is sustained.
2.
That the Complaint filed by Jerry Prosser against Columbia Gas of Pennsylvania, Inc., at Docket No. C-20066376 is dismissed.
Dated:
July 19, 2006




_____________________________








Veronica A. Smith 







Chief Administrative Law Judge
� Pursuant to 52 Pa. Code §5.62(c) Complainant’s response to New Matter was due on or before July 3, 2006.  


� Pursuant to 52 Pa. Code §5.101(d) a reply to the Motion to Dismiss was due on or before June 23, 2006.


� The Commission’s regulations state: “A reply to new matter shall be filed within 20 days of the date of service of the answer or other pleading raising new matter.  Failure to file a timely reply to new matter shall be deemed in default, and relevant facts stated in the new matter may be deemed admitted.”  52 Pa. Code §5.62(c).  


� This Commission is a creature of the state legislature; it has only the authority to act that the legislature has granted.  The legislature has not empowered the Commission to award monetary damages.  Feingold v. Bell of Pa., 383 A.2d 791 (Pa. 1977).
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