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C-20054226
             v.

PECO Energy Company
OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions of Thomas L. Wolfe (Complainant), filed on March 8, 2006, to the Initial Decision of Administrative Law Judge (ALJ) Cynthia Williams Fordham, which was issued on February 16, 2006, in the above-captioned proceeding.  PECO Energy Company (PECO) filed Reply Exceptions on March 20, 2006.

History of the Proceeding



On January 10, 2005, the Complainant filed a Formal Complaint (Complaint) against PECO wherein he stated that he did not agree with the meter reading at his residence and disputed the amount of his bill.  The Complainant requested the Commission to require PECO to get an accurate meter reading at his residence and to investigate this matter.  
On March 7, 2005, PECO filed an Answer to the Complaint in which it denied that the Complainant had been overcharged for electric and gas service and noted that the Complainant had failed to indicate the specific billings in question.  PECO averred that the Complainant is being billed for the actual usage tariffed rates for his electric and gas services.  PECO further noted that it would conduct an investigation and field visit for further analysis of the Complainant’s usage and potential use.   


On March 14, 2005, the Complainant filed a response to PECO’s Answer and subsequent findings of the Company’s field visit wherein he stated that he did not accept PECO’s findings and requested a hearing be held by the Commission on this matter.
On April 27, 2005, a hearing was held by the ALJ.  The Complainant appeared pro se and PECO was represented by counsel. 


On February 16, 2006, the ALJ issued an Initial Decision wherein she recom​mended that the Complaint be dismissed for the failure to satisfy his burden of proof.  The Complainant filed Exceptions to the Initial Decision on March 8, 2006.  PECO filed Reply Exceptions on March 20, 2006.  

Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).



The ALJ made twenty-six Findings of Fact and reached two Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.
In her Initial Decision, the ALJ found that the Complainant’s electric usage was consistent but that his gas bills increased due to gas usage in the winter months.  The ALJ further found that all of the Complainant’s bills after the initial bill, which was estimated, were based upon actual meter readings.  The ALJ stated that PECO demonstrated the potential for usage as billed to the Complainant.  (I.D. at 7-8).
The ALJ concluded that the Complainant failed to meet his burden of proving that PECO overcharged him for electric and gas usage.  The ALJ concluded that the Complainant’s bills were correct as rendered, and the Complainant is responsible for paying the outstanding balance within sixty days after a Final Opinion and Order is issued by the Commission.  Therefore, the ALJ recommended that the Complaint be dismissed for the failure to satisfy the burden of proof.  (I.D. at 9).
In his Exceptions to the ALJ’s Initial Decision, the Complainant notes that he disagrees with the ALJ’s decision for the same reasons which he included in his original complaint; that he spends minimal time at his residence and did not have several basic pieces of equipment in his home.  (Exc. at 1).  In reply, PECO reiterated the evidence it presented on the record that showed accurate, actual meter readings on both of the Complainant’s meters and the results of the gas meter test which indicated that the gas meter tested accurate.  PECO avers that the Complainant’s Exceptions present no new evidence or relevant facts that materially change the evidence presented at the hearing in this matter.  (R. Exc. at 4-7).


Upon review and consideration of the record evidence, we shall deny the Complainant’s Exception.  We note that in Waldron v. Philadelphia Electric Company, C-77100047, 54 Pa. PUC 98, 1980 Pa. PUC LEXIS 90 (1980), we established a policy wherein a complainant establishes a prima facie case of overbilling with a showing that: (1) the number of inhabitants has not changed; (2) there were no prior billing abnormalities; and, (3) the customer could not have used the amount of energy for which he or she is charged.  If a complainant is successful in establishing a prima facie case, then the burden of going forward with the evidence shifts to the utility.  In this instance, the record supports a finding that the Complainant met the first and second tests of Waldron.  The number of inhabitants did not change during the disputed period and there were no prior billing abnormalities.  However, the Complainant has offered no credible evidence to support his contention that he could not have used the amount of energy for which he was charged.  In contrast, PECO has demonstrated that the Complainant had the ability to use the gas billed, that the Complainant was billed based on accurate, actual meter readings and that the Complainant’s gas meter was accurate.   Consequently, we find that the Complainant did not establish a prima facie case of overbilling pursuant to Waldron.  
Conclusion


Based upon the foregoing discussion, we shall deny the Complainant’s Exceptions.  As such, we shall adopt the ALJ’s Initial Decision and dismiss the Complaint; THEREFORE,



IT IS ORDERED:


1.
That the Exceptions of Thomas L. Wolfe to the Initial Decision of Administrative Law Judge Cynthia Williams Fordham are denied consistent with this Opinion and Order.

2.
That the Initial Decision of Administrative Law Judge Cynthia Williams Fordham in the above referenced proceeding is adopted. 



3.
That the Complaint of Thomas L. Wolfe against PECO Energy Company is dismissed. 


4.
That this proceeding be marked closed.








BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED: July 20, 2006

ORDER ENTERED:  July 21, 2006
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