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Before the Commission for consideration is the Initial Decision of Administrative Law Judge Marlane R. Chestnut (ALJ), issued March 14, 2006, regarding the Formal Complaint of Snyderville Community Development Corporation (Complainant) against Philadelphia Gas Works (Respondent).  In the Complaint, the Complainant asks the Commission to explain the “influxation of the commodity charge” and the difference in the amounts charged for late fees.  While I agree with the ALJ’s ultimate disposition in dismissing the Complaint without a hearing, I respectfully disagree with the ALJ’s discussion and rationale provided in reaching this result.

In the Initial Decision, the ALJ points out that the Complaint was signed by “Drs. Carolina B. Ramsue,” who identified herself as Executive Director, and that no attorney was listed on the Complaint form.
  As mediation was unsuccessful, this case was assigned to a hearing and the ALJ issued a Prehearing Order on January 12, 2006, which included a directive that the Complainant must have an attorney licensed to practice in Pennsylvania enter an appearance prior to the scheduled hearing, as the Complainant is a corporation.  Dr. Ramsue subsequently requested that the hearing be continued and rescheduled due to her inability to take time off from a second job to attend the hearing.  The ALJ granted the request; however, the hearing was not rescheduled to allow for a settlement conference.  
In the Order Granting Continuance issued on February 15, 2006, the ALJ noted Complainant’s failure to comply with the earlier Prehearing Order and again directed that if the matter was not resolved to eliminate the need for a hearing, the Complainant would be required to have an attorney file and serve an entry of appearance.  In this Order, the ALJ also informed the Complainant that the Complaint would be dismissed without a hearing if the Complainant failed to comply with this directive.  No settlement was achieved, and Dr. Ramsue explained that the Complainant would not hire an attorney.  Since the Complainant failed to comply with the ALJ’s Orders, the Initial Decision was issued dismissing the Complaint.  


The Respondent did not file a Motion to Dismiss in this case.  In the Prehearing Order, the ALJ introduced the issue of a non-attorney filing the Complaint on behalf of the Complainant.  However, instead of dismissing the Complaint because it was not signed by an attorney on behalf of a corporation, the ALJ directed the Complainant to have an attorney enter an appearance prior to the scheduled hearing.  Despite this, in dismissing the Complaint, the ALJ states that the Complaint was improperly filed.  Conclusion of Law No. 3 in the Initial Decision states “A formal complaint filed on behalf of a corporation must be signed by an attorney. 52 Pa. Code §1.21(b).”  If the ALJ believed that the Complaint was improperly filed at the outset, it is not clear why the Complainant was directed to have an attorney enter an appearance prior to the hearing.


In the instant proceeding, the Complainant’s failure to comply with multiple Orders of the ALJ directing the entry of appearance of an attorney to represent the Complainant at the hearing warrants the dismissal of this Complaint.  An ALJ’s Orders must be complied with, and such a lack of compliance presents a sufficient basis to dismiss the Complaint without a hearing. Treffinger v. PPL Electric Utilities Corp., Docket No. C-20027978, Order entered March 6, 2003.  For this reason, the instant Complaint should be dismissed.  Additionally, I agree that a corporation must be represented at a hearing by an attorney licensed to practice in Pennsylvania; however, for reasons set forth below, I do not find that the simple signing/filing of a Formal Complaint by a non-attorney officer of a corporation warrants dismissal of such a Complaint. 


The Commission’s regulations require persons (which include partnerships, corporations, trusts, associations, agencies, political subdivisions and government entities) to be represented by attorneys in adversarial proceedings
 before the Commission, See, 52 Pa. Code §§ 1.21, 1.22, 1.23.  In non-adversarial proceedings,
 on the other hand, a member of a partnership may represent a partnership, a bona fide officer of a corporation, trust or association may represent the corporation, trust or association, and an officer or employee of another agency, a political subdivision or governmental entity may represent the agency, political subdivision or governmental entity. 52 Pa. Code § 1.21(c).  Such organizations must be represented by an attorney at a hearing before the Commission or a presiding officer. 52 Pa. Code §1.23(a).  


The simple filing of a Formal Complaint does not automatically trigger an adversarial proceeding, because, until the answer is filed, it is not known whether the Formal Complaint will be contested.  Furthermore, Formal Complaints may be and often are satisfied by the respondent, under the procedures outlined in 52 Pa. Code §5.24, or via a mediation process.


However, a nonprocedural concern which has been raised by the filing of a formal complaint by a non-attorney on behalf of a partnership, corporation, trust, association, agency, political subdivision or government entity is whether this act constitutes the practice of law.
  The Supreme Court of Pennsylvania is vested with exclusive jurisdiction to regulate the practice of law in Pennsylvania. Commonwealth v. Carroll, 517 A.2d 980 (Pa. Super. 1986), alloc. den., 527 A.2d 535 (1987); Pa. Const. Art. 5, §10(c).  In Shortz v. Farrell, 193 A. 20 (Pa. 1937) (Shortz), the Pennsylvania Supreme Court outlined three broad categories of activities that constitute the practice of law: (1) the instruction and advising of clients in regard to the law so that they may pursue their affairs and be informed as to their rights and obligations; (2) the preparation of documents for clients requiring the familiarity with legal principles beyond the ken of ordinary laypersons; and (3) the appearance on behalf of clients before public tribunals, the application of rules of evidence, the examination and cross-examination of witnesses, and presentation of arguments in order to assist the deciding official in the proper interpretation and enforcement of the law. Shortz, at 21.  The second prong of the Shortz analysis is the relevant category applicable here.


The Commission has held that there are certain activities before the Commission that may be performed by a corporation without legal counsel.  Most recently, the Commission held that the filing of motor carrier applications with the Commission does not clearly constitute the practice of law, does not require an attorney to prepare the filing, and does not warrant summary dismissal of such applications if filed by a non-attorney. Application of Pittsburgh Information and Research Company t/d/b/a Onyshko Investigative Services, Docket No. A-00120710, Final Order entered November 2, 2004 (Onyshko).  Relying on Kohlman v. Western Pennsylvania Hospital, 652 A.2d 849 (Pa. Super. 1994) (Kohlman),
 the Commission held that “[t]he filing of motor carrier applications before the Commission is clearly not ‘in court’ representation of the type addressed in Kohlman.” Onyshko, supra.  Since these applications are “relatively elementary and dictated by the forms and instructions prepared by the Commission,” the Commission does not believe “that filing these applications requires ‘the abstract understanding of legal principles and a refined skill for their concrete application.’” Id. (citing Dauphin County Bar Assoc. v. Mazzacaro, 351 A.2d 220 (Pa. 1976)).  Relying on Shortz,
 the Commission stated, 
“as applied to the various application forms required by our regulatory regime, it is not clear that filing routine applications on preprinted or suggested forms with the Commission constitutes the practice of law,” since the “application forms are straightforward and do not require specialized knowledge of the law to be properly filled out.” Onyshko, supra.


The filing of a complaint before the Commission is comparable to filing an application and is consistent with the type of routine activity done on preprinted or suggested forms prepared by the Commission, only it is less complicated because the form is shorter and less complex.  The Commission provides complaint forms with instructions to those who request them.  In the instant case, the Complainant used such a form.  Using a form and instructions prepared and disseminated by the Commission to file a complaint is in principle comparable to filing an application form as discussed in Onyshko.  Following the Commission’s holding and rationale in Onyshko, the completion of the Commission’s Formal Complaint form by a non-attorney on behalf of a partnership, corporation, trust, association or organization does not clearly constitute the practice of law, and therefore, does not require counsel to prepare such a complaint.  


This conclusion is consistent with the Commission’s action in LeStat Corp. v. Pennsylvania Power and Light Co., Docket No. C-00946284, Final Order entered August 30, 1995 (LeStat).  In LeStat, a complaint was brought by a corporation that did not appear with counsel at the hearing, and the Administrative Law Judge dismissed the complaint.  The Commission remanded the case for hearing and required that the corporation be represented by counsel at the hearing.  Therefore, LeStat stands for the proposition that attorney representation is required at the hearing, but not for the filing of the original complaint that initiated the proceeding.  See, also, Piunti, et. al. v. Comm. of Pa., Dept. of Labor & Industry, Unemployment Comp. Bd. Of Review, No. 482 M.D. 2005 (Pa. Cmwlth. June 13, 2006) and Harkness v. Unemployment Comp. Bd. of Review, 867 A.2d 728 (Pa. Cmwlth. 2005), appeal granted, 885 A.2d 980 (2005) (when one engages in cross-examination, argument or other acts of advocacy, the individual is engaged in the practice of law). 

Moreover, the Commission’s regulations permit pleadings (i.e. complaints),
 submittals, or other documentary filings to be signed by “an officer if it is a corporation, trust, association or other organized group.” 52 Pa. Code § 1.35(b)(ii).  In the instant case, the Formal Complaint was signed and submitted by the Executive Director on behalf of the Complainant.
  

Finally, a review of this issue would not be complete without discussing a couple of cases from a few years ago.  In Tick Tock Restaurant, Inc. v. The Peoples Natural Gas Co. d/b/a Dominion Peoples, Docket No. C-20030921, Opinion and Order entered September 2, 2004 (Tick Tock),
 the Commission stated, as dicta, that it was troublesome that this case proceeded to hearing and commented on the fact that the petition was filed by a non-attorney on behalf of the corporation.  The Commission further stated, as dicta, that a Motion to Dismiss should have been filed by the utility and granted by the assigned Administrative Law Judge because the Complainant was a corporation and its formal complaint had not been filed by an attorney.  The Commission’s rationale for this conclusion was that, in accordance with 52 Pa. Code §1.21(b), filings on behalf of corporations must be made by attorneys.  
In Pinto’s 5500 Inc., c/o Mary Ann Pinto v. PECO Energy Co., Docket No. 
C-20032257, Opinion and Order entered October 26, 2004 (Pinto’s),
 the Commission cited to Tick Tock and stated that the Complainant’s failure to file the complaint by an attorney necessitates dismissal of the complaint.  Upon further review of these cases, the instruction that a complaint on behalf of a corporation cannot be signed by a non-attorney is inconsistent with Onyshko and must not be followed.  

Given the Pennsylvania Supreme Court’s description of the broad activities that constitute the practice of law in Shortz, as well as the Commission’s action in Onyshko, the preparation and filing of a formal complaint, as was done in this case, using prepared, preprinted forms which do not require specialized knowledge of the law or legal skill to complete, does not clearly constitute the practice of law.    The Complainant’s activity does not require the familiarity with legal principles beyond the ken of ordinary laypersons.  Therefore, in the instant case, the signing and filing of the Complaint by a non-attorney on behalf of the Complainant is acceptable, and the Commission’s regulations do not require the dismissal of this Complaint for this reason.

THEREFORE, I MOVE THAT:

1. The Initial Decision be modified consistent with this Motion.

2.  
The Office of Special Assistants prepare an Opinion and Order consistent with this Motion.    

DATE:  June 22, 2006


_________________________







TERRANCE J. FITZPATRICK







COMMISSIONER
� In the Commission’s official file at this docket number, the page from the Formal Complaint form that typically includes the area to list an attorney is not included.


� “Adversarial Proceeding” is defined as “[a] proceeding initiated by a person in order to seek authority, approvals, tariff changes, enforcement, fines, remedies or other relief from the Commission which is contested by one or more other persons and which will be decided on the basis of a formal record.” 52 Pa. Code §1.8.





� “Non-adversarial Proceeding” is defined as “[a] proceeding initiated by a person which is not contested or a proceeding initiated by the Commission or at the request of a person to develop regulations, policies, procedures, technical rules or interpretations of law.” 52 Pa. Code §1.8. 


� The unauthorized practice of law is not to be condoned. Pa. R.P.C. 5.5.





� In Kohlman, the Pennsylvania Superior Court concluded that a non-attorney’s motion to strike a non pros judgment, constituted the practice of law.  The court observed that “the in court representation of another…amounts to the ‘practice of law’…”  However, the court cited to Shortz (see Footnote 6 below) and said the preparation and filing of workmen’s compensation pleadings “does not constitute the practice of law because the forms are prepared by the Workmen’s Compensation Board, are elementary in character, and do not rise to the dignity of ‘pleadings’ as that term is understood in other judicial proceedings.”





� In Shortz, the Pennsylvania Supreme Court found that while active representation at a workmen’s compensation hearing required counsel, the preparation and filing of pleadings did not require counsel.  The Court opined that such pleadings (on forms prepared by the Board) were uniformly simple and did not require legal skill in their preparation.  It was only when a hearing is begun before a referee that the representation of a party constitutes the practice of law.


� A formal complaint is a pleading. 52 Pa. Code § 5.1(a)(2). 





� If a non-attorney signs or files a complaint on behalf of a corporation, the individual signing the complaint must be an officer of the corporation. Westmoreland County v. RTA Group, Inc. et al., 767 A.2d 1144 (Pa. Cmwlth. 2001) (a third party non-attorney was not permitted to submit tax assessment appeals on behalf of a corporation).   


� In Tick Tock, a corporation filed a Formal Complaint under the name of Tammy R. Hurst appealing a decision of the Commission’s Bureau of Consumer Services.  A telephonic hearing was held but no one representing the corporation appeared and the ALJ recommended dismissal of the complaint.  





� In Pinto’s, a complaint was filed on behalf of a corporation by a non-attorney regarding a dispute over a final bill.  A telephonic hearing was held and the complainant participated pro se.  The ALJ recommended that the complaint be dismissed. 
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