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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration are the Exceptions Nunc Pro Tunc of Sandra Stauffer (Complainant), filed on May 6, 2006, to the Initial Decision of Administrative Law Judge (ALJ) Cynthia Williams Fordham, which was issued on April 3, 2006, in the above-captioned proceeding.  No Reply Exceptions were filed.
History of the Proceeding



On June 21, 2004, the Complainant filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO) alleging that PECO had made a billing error.  In support of her position, the Complainant stated the following: that her December 2002 electric bill was $200.00; that she had a new home built in 1997; that she lived there for three years; that when she lived at the property, the electric bill was between $40.00 and $70.00 a month when she used all of her appliances; that she has not lived in the house since 2000; that appliances such as refrigerators, ovens, stoves, televisions and radios are not being used; that the heat is set at 57 degrees in the winter and the sump pump is used in the summer when it rains; and that PECO’s representative did not investigate her complaint.  (I.D. at 1).


On August 5, 2004, PECO filed an Answer stating that the Complainant’s December 2002 electric bill was $104.97.  PECO averred that an automated meter reader (“AMR”) was installed on September 12, 2002.  PECO estimated the Complainant’s bills for October and November 2002 and activated the Complainant’s automated meter reader in December 2002.  PECO stated that the Complainant’s December 2002 bill was higher because the October and November 2002 bills were estimated too low.  PECO averred that, during the high bill investigation on March 23, 2004, PECO’s representative secured a meter reading, verified the accuracy of previous billed readings, dropped the load at the property and observed an idle disc.  In addition, the representative performed a passing load check and verified that the meter was accurately measuring usage.  PECO also referred to the Bureau of Consumer Services’ (“BCS”) decision, dated June 2, 2004, which found that the bills were correct as rendered and required the Complainant to pay a budget payment of $44.00 plus $100.00 a month toward the outstanding balance beginning in July 2004.  (I. D. at 2-3.)


A telephonic hearing was held in this matter on June 16, 2005, before the ALJ.  The Complainant testified in support of the Complaint and sponsored two exhibits: (1) Complainant’s Exhibit No. 1, the bill for the period from October 2, 2003 to November 19, 2003; and (2) Complainant’s Exhibit No. 2, a copy of the front of checks dated October 2003 and November 2003.  PECO presented two witnesses who sponsored three exhibits: (1) PECO Exhibit 1, the account statement from March 2002 through May 2005; (2) PECO Exhibit 2, the cost estimate for PECO’s March 23, 2004, investigation; and (3) PECO Exhibit 3, the Complainant’s BCS decision, dated June 2, 2004.



The Complainant testified that she had lived in the house from 1998 until some time in 2000 when she began to stay primarily at her mother’s house due to an illness in the family.  Because of her limited presence in the house during these months, her electric bills ranged from $40 to $70 per month.  When the Complainant received a bill for $104.97 in December 2002, she complained to PECO about the size of the bill, which she did not pay.  She testified that she paid every bill thereafter.  (Tr. at 10-12).  



The ALJ held the record open for the Complainant to provide evidence that she made payments in 2003 for which she alleged she was not credited and to provide bills to show that her October and November 2002 bills were based on actual meter readings (I.D. at 3.)  Complainant’s Exhibit 2 was not admitted into evidence because it did not show sufficient information to allow PECO to verify whether the posting of a payment was made.  (Tr. at 62, 63.)  Likewise, the ALJ found that the documentation submitted by the Complainant after the hearing was also insufficient because it did not show both the fronts and backs of the checks the Complainant stated were payments she made for the bills in question.  (I. D. at 3.)


The Complainant objected to PECO Exhibit No. 1, PECO’s account statement for the Complainant.  However, the Complainant did not provide documents that PECO could use to verify whether the payments were made or submit bills to show that the bills in question were based on actual meter readings.  Therefore, the ALJ noted the Complainant’s objection to the account statement and admitted PECO Exhibit 1 into evidence.  The record in this case consisted of a 74-page transcript, Complainant’s Exhibit 1 and PECO Exhibits 1, 2 and 3.  


The ALJ observed that the Complainant showed that, during 2002, the number of people in the house remained the same, that her potential for usage was low and that there were no other abnormalities prior to her December 2002 bill.  Therefore, she established a prima facie case.  However, PECO then presented credible evidence that the bills at issue were based on estimates and that the billed usage was reasonable, thus rebutting the Complainant’s prima facie case.  Since the Complainant did not provide additional evidence to rebut PECO’s case, the ALJ found that the Complainant had not sustained her burden of proof.  (I. D. at 10.)  The ALJ concluded, as follows: (1) that the Complainant did not prove by a preponderance of the evidence that her metered usage exceeded her actual usage; (2) that the Complainant failed to present bills to show that her bills were based on actual meter readings in October and November 2002
; and (3) that the Complainant had not proved that she made all payments except for the December 2002 payment.  The ALJ found that the bills from PECO are correct as rendered and that the Complainant is responsible for paying the outstanding balance within thirty days of the entry of our final Order in this proceeding.  (I. D. at 10-11.) 

Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).


As noted by the ALJ, in cases of alleged high billing, the Commission applies the Waldron rule, which provides that to establish a prima facie case of over-billing, a complainant must show: (1) that the number of occupants in the household has not changed; (2) that the potential for energy utilization was low; and (3) that complainant’s billing history shows no prior abnormalities.  Once the complainant makes out a prima facie case, the burden to move forward then shifts to the utility; however, the ultimate burden of proof always remains with the complainant.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980) (Waldron); Repogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).


The Commonwealth Court of Pennsylvania further refined the Waldron rule by holding:

 “[w]hile the [Waldron] rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may nonetheless prove his case by circumstantial evidence, which would support a finding that the metered usage exceeded the actual usage.  Milkie v. Pa. PUC, 786 A.2d 1217 (Pa. Cmwlth. 2001).  



As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).


The ALJ made twenty-two Findings of Fact and reached four Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.



The Complainant’s Exceptions consist of nine handwritten pages followed by a verification, a copy of the Complainant’s bill from October 22, 2003 until November 19, 2003, a copy of a page from the Initial Decision with added comments and a certificate of service.



On the third page of her Exceptions, the Complainant argues that her electric usage for the 2 to 3 months prior to December 2002 was actual, not estimated.  The Complainant supports this contention by pointing to the solid black line on the bar graph on the PECO bill that demonstrates actual usage.  However, the bill has a bar graph showing usage as far back as December 2002 but it is dated November 2003 – not December 2002.  (Complainant’s Exh. No. 1).  Neither PECO nor the Complainant had a copy of the Complainant’s December 2002 bill.  (Tr. at 35-37.)


PECO rebutted this argument saying that the three-month period of September, October and November 2002 was the period between the installation of the automatic meter reader (AMR) and the date the AMR was activated.  Although the AMR device was recording readings, the readings were not being transmitted electronically during those months.  (Finding of Fact No. 8).  In addition, the ALJ’s comparison of the Complainant’s usage for the September through December periods for 2002, 2003, and 2004 led to her conclusion that the totals are quite similar: 1181 kwhs, 1093 kwhs, and 1398 kwh, respectively.  (I. D. at 9, 10.)  In light of these totals, the $104.97 bill for December 2002, which adjusts for the low estimates in the preceding September, October and November, is reasonable.  After reviewing the record, we reject the Complainant’s first Exception concerning estimated versus actual readings.



As support for her over-billing complaint, the Complainant also argues that PECO’s witness, a high bill investigator, testified that PECO’s estimate was greater than her actual usage.  (Exc. at 4.)  That witness, Mr. Frankenfield, testified that he conducted a high bill investigation at the Complainant’s house on March 24, 2004.  He found no evidence of foreign load, took the Complainant’s low usage of the appliances in the home into consideration as well as the various appliances that had been disconnected.  (Findings of Fact Nos. 14-16.)  Mr. Frankenfield estimated the Complainant’s monthly usage at 499 kilowatt hours, which was higher than the Complainant’s actual usage.  (Findings of Fact Nos. 17-18.)  However, when Mr. Frankienfeld was asked by the ALJ to explain the apparent conflict in his testimony, he explained that his cost estimate was based on the period of time when he performed the energy audit in March 2004 at the Complainant’s house.  (Tr. at 52-53.)  However, the month at issue relates to the September through December 2002 period.



When the other PECO witness, Ms. Armstead, testified on re-direct, she explained that the sum of the estimated usage for September through November 2002 plus the December 2002 actual reading of 774 kwh was 1185 kwh.  The average monthly usage for those 4 months was 296 kwh, which is below Mr. Frankenfield’s March 2004 measurement of potential usage of 499 kwh per month.  In light of such testimony, Mr. Frankenfield’s estimates and testimony do not conflict.  On consideration of these facts, we deny the Complainant’s Exception.  


The Complainant’s third Exception relates to proof substantiating her payment of two bills in 2003.  PECO and the Complainant have differed on the number of bills that the Complainant has paid since December 2002.  The Complainant asserted that she has not been credited for two payments she had made in 2003.  However, the Complainant has been unable to supply copies of the backs of the checks from the bank because the estate account on which they were written has been closed.  (Exc. at 5, 9.)

The Complainant states that the fronts of the 2 checks will have to suffice.  


PECO stated that its bills are correct as rendered, and it is requesting payment of $ 265.10, which was the Complainant’s balance at the time of the hearing.  (Tr. at 31; Finding of Fact No. 22.)  This total includes the amount billed for December 2002 that the Complainant admits she did not pay, as well as two other bills that the Complainant claims to have paid.


The Complainant has not supplied copies of the backs of the checks that the Complainant says that she wrote in payment of the two bills. Without this information, PECO cannot verify payment of the two 2003 bills.  Therefore, we are denying the Complainant’s third Exception.

Conclusion

Upon review and consideration of the record of this proceeding, we shall deny the Complainant’s Exceptions.  In our opinion, the Complainant has failed to meet her burden of proof in this proceeding and her Exceptions are not supported by record evidence.  
As a result, we shall adopt the ALJ’s Initial Decision without modification; THEREFORE,


IT IS ORDERED:



1.
That the Initial Decision of ALJ  Cynthia Williams Fordham in the above referenced proceeding is adopted without modification.


2.
That the Exceptions of Sandra Stauffer are denied.



3.
That the Complaint of Sandra Stauffer against PECO Energy Company is dismissed.



4.
That the proceeding docketed at Z-01560671 is marked closed.



5.
That the Complainant is to pay her outstanding balance due to PECO Energy Company within thirty days of entry of this Order.







BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED:  July 20, 2006
ORDER ENTERED:   July 21, 2006
	�	This year is 2003 in the Initial Decision but it is clear from the context that it is a typographical error. 





PAGE  
9
617574v1

