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F-01560780

v.

Philadelphia Gas Works


OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration and disposition are the Exceptions filed by Floyd Smith (Complainant) on May 23, 2006, to the Initial Decision of Administrative Law Judge (ALJ) Charles E. Rainey, Jr., issued on May 3, 2006.
  Philadelphia Gas Works (PGW) filed Reply Exceptions on June 5, 2006.

History of Proceeding
On May 31, 2005, the Complainant filed a Formal Complaint against PGW, which alleged that there were incorrect charges on his bill.  PGW filed an Answer dated October 4, 2005, denying the material allegations of the Complaint.  The proceeding was assigned to ALJ Rainey and a hearing was scheduled for March 15, 2006.


On the morning of the scheduled hearing, the Complainant telephoned the ALJ’s office and informed his secretary that he would not attend the hearing because he could not afford gas for his car.  He also informed the secretary that he would send the ALJ a letter. 
At the hearing, ALJ Rainey stated that he would hold the record open for a reasonable amount of time for receipt of the Complainant’s letter and then he would decide how to proceed.  PGW’s counsel moved to dismiss the Complaint for lack of prosecution, in the event that the ALJ decided not to grant a continuance of the hearing after receipt of the Complainant’s letter.  
In his Initial Decision, the ALJ noted that he waited until March 31, 2006, or sixteen days, for the Complainant’s letter to arrive.  When the letter did not arrive after that length of time, the ALJ decided to grant PGW’s Motion and dismiss the Complaint with prejudice due to lack of prosecution.  (I.D. at 4).  Exceptions and Reply Exceptions were filed as above noted.







Discussion


In his Initial Decision, ALJ Rainey reached Findings of Fact Nos. 1-3 (I.D. at 2-4) and reached Conclusions of Law Nos. 1‑4 (I.D. at 3-4).  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.



Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pa. PUC, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  


In his Exceptions, the Complainant reiterates that he was unable to attend the hearing because he could not afford gas for his car.  The Complainant also requests that a new hearing be scheduled in this proceeding.  (Exc. at 1).



On the day set for the hearing herein, March 15, 2006, the Complainant failed to attend or to request a postponement until he could attend.  The Complainant informed the ALJ that he would send a letter.  However, when the ALJ failed to receive any letter after sixteen days, he closed the record and proceeded with his Initial Decision, which granted PGW’s Motion to Dismiss and dismissed the instant Complaint, with prejudice.


We note that the hearing notice mailed to the Complainant at the address listed in his Complaint has not been returned to the Commission by the U.S. Post Office.  Therefore, the Complainant is deemed to have received the hearing notice and to have had sufficient notice of the day, date and time of the scheduled hearing.  Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106 (October 25, 1993). 



By his unexcused failure to appear for the hearing, the Complainant waived his opportunity to participate in the hearing.  66 Pa.C.S. § 332(f); 52 Pa. Code § 5.245(a).  A complaint may be dismissed for lack of prosecution, i.e., the complainant’s failure to appear at a hearing and sustain his burden of proof.  Darling v. Philadelphia Electric Co., Docket No. F‑00161139 (November 16, 1993).  Such a dismissal is characterized as a dismissal with prejudice, which prevents the complainant from litigating the matter again.  Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (December 26, 1995).  (I.D. at 3).


Based on the above factors, we conclude that the ALJ acted correctly in granting PGW’s Motion to Dismiss the Complaint herein.  Accordingly, we will deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision. 
Conclusion


We have reviewed the record as developed in this proceeding, including the ALJ’s Initial Decision and the Exceptions and Reply Exceptions filed thereto.  Premised upon our review of the record evidence, we conclude that the Complainant’s Exceptions are not meritorious, and, as a result, they will be denied.  Accordingly, the ALJ’s Initial Decision will be adopted as the action of the Commission; THEREFORE,


IT IS ORDERED:



1.
That the Exceptions filed by Floyd Smith to the Initial Decision of Administrative Law Judge Charles E. Rainey, Jr., are hereby denied.


2.
That Initial Decision of Administrative Law Judge Charles E. Rainey, Jr., issued on May 3, 2006, is adopted.


3.
That the Complaint filed by Floyd Smith against Philadelphia Gas Works at Docket No. F-01560780 is dismissed with prejudice. 


4.
That this matter be marked closed.  







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  September 15, 2006
ORDER ENTERED:  September 22, 2006



�     The Initial Decision herein was originally issued on April 14, 2006, and subsequently was reissued on May 3, 2006. 
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