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HISTORY OF THE PROCEEDINGS



On July 22, 2005, Daniel P. Summers (Mr. Summers or Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Metropolitan Edison Company (Met-Ed, Respondent, or the Company).  Mr. Summers alleged that Met-Ed’s proposal to remove a tree in his yard, rather than trim the tree, was not reasonable.  As relief, Mr. Summers requests that the tree not be removed and that, in return, he would trim the tree in accordance with Met-Ed’s specifications.


Met-Ed filed an Answer and New Matter on September 13, 2005.  Its Answer denied any unreasonable action and asserted that, based upon review of the tree’s location vis-à-vis the transmission line, and its size and expected growth pattern, the tree needed to be removed rather than trimmed.  In New Matter, Met-Ed specifically alleged that its right of-way (ROW) agreement allowed it to trim or remove trees at its discretion, and that it was acting prudently and legally in removing the tree to minimize risk of outages.  


On September 21, 2005, Chief Administrative Law Judge Veronica A. Smith issued an Interim Order directing that the parties attempt to settle the matter through a resolution conference, to be held on or before October 20, 2005.  In accordance with the Interim Order, a report on settlement efforts was submitted, but no settlement was achieved.  The matter was therefore assigned to an administrative law judge for a hearing and decision.


On September 28, 2005, Complainant’s counsel filed a Response to New Matter, which denied that Met-Ed was acting reasonably, and that its “broad brush” approach in removing trees without considering individual circumstances was arbitrary and capricious.



A Hearing Notice, dated November 14, 2005, notified the parties that an Initial In-Person Hearing was scheduled for Thursday, January 19, 2006, at 10:00 a.m., in Hearing Room #3, Commonwealth Keystone Building, Harrisburg, PA.  The parties were also apprised that I had been assigned as the presiding officer.



On November 17, 2005, I issued a Prehearing Order which provided applicable procedures for submission of exhibits, attorney representation, continuances, subpoenas, burden of proof, and discovery.  The Company was directed to contact the Complainant prior to the hearing to discuss settlement, as is encouraged by Commission policy.  52 Pa. Code §5.231(a). 


On December 9, 2005, I received a letter request for a continuance from Sean E. Summers, Esquire, the Complainant’s counsel.  Mr. Summers asserted that he was scheduled to be in trial in federal court on the scheduled hearing day, and that Respondent’s counsel had no objection to the continuance.  Mr. Summers further indicated that he was awaiting discovery material from Respondent, and that he would need additional time to evaluate the documents.  I determined that the Complainant had established good cause for his first continuance request, and granted the continuance by Interim Order dated December 9, 2005.


By a Hearing Cancellation/Reschedule Notice, dated December 13, 2005, the parties were notified of the cancellation of the January 19, 2006 hearing and the rescheduling of the hearing to Thursday, February 23, 2006, at 10 a.m., in Hearing Room #3, Commonwealth Keystone Building, Harrisburg, PA.


An Initial Hearing was held, as scheduled, on February 23, 2006, in Harrisburg, PA.  Complainant, who was represented by Sean E. Summers, Esquire, testified in his own behalf and presented two exhibits (Complainant Exhibits 1 and 2).  Met-Ed was represented by Bridgid M. Good, Esquire, who presented the testimony of two witnesses (Ralph McGurk and Katherine M. Bloss) and 13 exhibits (Exhibits REM-1 through REM-10 and Exhibits KMB-1 through KMB-3).  All of these identified exhibits were admitted into evidence.


During the hearing, I requested information about the distance from the transmission line conductors to the ground over Complainant’s property, given maximum line sag conditions.  Met-Ed did not have that information available but offered to obtain the information and submit it as a late-filed exhibit, subject to cross-examination if necessary at a subsequent telephonic hearing.  I directed that this information be filed within ten (10) days, and a decision would be made at that time as to whether an additional hearing was necessary.  Tr. 73‑74.


On March 2, 2006, Met-Ed presented a late-filed exhibit, which consisted of a York County Geographic Information System (GIS) Mapping excerpt, and a plan and profile view of the transmission line and surrounding property.  I required clarification to ensure that I was interpreting the documents correctly, and Complainant also had further questions, objections, and argument.  Accordingly, the matter was set for an additional hearing, which would be telephonic, and would be limited to authentication and questions concerning the late-filed exhibit.



By Hearing Notice dated March 20, 2006, the parties were informed that a further hearing, which was to be held by telephone, was scheduled for Wednesday, April 5, 2006, at 2:00 p.m.



The telephonic hearing convened, as scheduled, on Wednesday, April 5, 2006.  Respondent presented the testimony of Curtis Bonanni, an engineer employed in First Energy’s transmission engineering design department.  Mr. Bonanni sponsored Met-Ed Exhibit CB-1, which was the two-page GIS map and transmission line plan and profile that had been distributed on March 2, 2006.  Met-Ed Exhibit CB-1 was admitted without objection.



At the conclusion of the hearing, the parties indicated that they did not wish to file briefs and I did not require them.  Tr. 146.  The record closed upon receipt of the transcript, by Interim Order dated April 19, 2006.  The record consists of 147 pages of transcript, fourteen (14) Met-Ed hearing exhibits, and two (2) Complainant exhibits.  This case is now ready for a decision.
FINDINGS OF FACT


1.
Complainant Daniel P. Summers (Complainant or Mr. Summers), a Met-Ed customer, resides with his wife at 2320 Wyndhurst Court, York, PA, 17404, on a slightly less than one-half acre lot which is traversed by a Met-Ed 115 kV transmission line (Met-Ed 966 line).  Tr. 8, 24, 46.



2.
The 115 kV transmission line (115 kV line) was already on the property when Mr. Summers purchased it 24 years ago.  Tr. 13-14.



3.
The right-of-way (ROW) for the 115 kV line over Complainant’s property is 200 feet in width, and was granted to Met-Ed on March 20, 1953, by Luther Wilt and Lasetta Wilt, Complainant’s predecessors in title.   Tr. 48; Met-Ed Exhibits (Exs.) REM-1 – REM-10.


4.
While the ROW is 200 feet in width, Met-Ed maintains 100 feet or 50 feet on either side of the center line of the 115 kV line.  The remainder of the ROW is held in reserve in the event Met-Ed requires additional facilities.  Tr. 51-52.


5.
The 115 kV line brings high voltage electric to distribution facilities located in Pennsylvania and surrounding states, and an outage on this line would affect thousands of customers.  Tr. 46, 62.



6.
Vegetation growth in transmission line ROWs can adversely impact safety and cause outages; therefore, it must be appropriately managed.  Tr. 58-59, 62.



7.
Trees in the ROW are potential safety hazards, even without direct contact with the line because, if the tree comes close enough through sagging and swaying, the current can flow down through the tree and radiate out.  Outages can also occur without direct contact.  Tr. 62-63, 70.


8.
The ROW document for the 115 kV line states that Met-Ed has the right to remove everything from its ROW and the right to trim or remove adjacent trees which interfere with or endanger the transmission line.  Met-Ed Ex. REM-1.  Mr. Summers is not challenging the validity of the ROW as to his property.  Tr. 23, 144.  


9.
About 23 years ago, Mr. Summers planted a Norway maple tree in the ROW without first seeking Met-Ed’s approval.  Tr. 13, 23-24.


10.
The Norway maple tree is now 30-35 feet in height and is located about thirty (30) feet from the center line of the 115 kV line, and ten to fifteen (10-15) feet from the nearest outside conductor.  There are three energized conductors in that line.  Tr. 48-49.   




11.
During times of maximum line sag, which is during summer load conditions, the 115 kV line conductors are 28-29 feet from ground level on Complainant’s property.  Tr. 137-138, 145; Met-Ed Ex. CB-1.



12.
A Norway maple averages about 50 feet in height at maturity and grows at an average rate of 2-3 feet per year.  Complainant’s tree has not yet reached its full height.  Tr. 53, 57.


13.
Met-Ed follows its parent company’s (FirstEnergy) vegetation management practices for transmission line ROWs as contained in “FirstEnergy Vegetation Management Specifications” (Vegetation Manual), revised as of January 1, 2003.  These vegetation management practices are based upon industry standards.  Met-Ed Ex. KMB‑3; Tr. 54‑55.  



14.
The Vegetation Manual provides a twenty-five (25) foot vegetation clearance zone from the conductors of 115 kV transmission lines, but also provides for the removal of all incompatible trees from transmission line ROWs.  Met-Ed Ex. KMB-3, pp. 13, 15-16.



15.
The Vegetation Manual defines incompatible trees as those that will grow tall enough to interfere with overhead electric facilities.  Met-Ed Ex. KMB-3, p. 24.  


16.
Complainant’s Norway maple, located in Met-Ed’s 115 kV line ROW, is incompatible with the line as it will grow tall enough to interfere with the transmission line; thereby impacting safety and reliability.  Tr. 57, 59-60.



17.
The removal of the Norway maple from the ROW, a decision made by Met-Ed’s forestry expert, is reasonable and promotes the safety and reliability of the 115 kV line.  Tr. 44-45, 59-60, 62-63.


18.
Complainant, who is challenging Met-Ed’s decision to remove rather than trim the tree, is not a forestry expert.  Tr. 21-23, 27.



19.
There are low-growth trees, such as cherry trees, which do not grow beyond ten (10) feet in height and would therefore be compatible for planting within the 115 kV line ROW.  Tr. 66-67.



20.
Met-Ed is not treating Complainant any differently than other similarly-situated property owners with respect to trees growing in transmission line ROWs.  Tr. 65. 

DISCUSSION


In his Complaint, Mr. Summers is contesting Met-Ed’s vegetation management policy concerning the 115,000 kilovolt (115 kV) transmission line traversing his property.  Tr. 46, 75-76.  As the party seeking affirmative relief from the Commission, Mr. Summers bears the burden of proof.  66 Pa. C.S. §332(a).  Burden of proof means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).


In Waldron v. Philadelphia Electric Company (Waldron), 54 PA PUC 98 (1980), the Commission explained the process for initially meeting the burden of proof.  A complainant must first establish a prima facie case, showing that the utility breached some duty owed to the complainant, in that the utility has violated the Public Utility Code or a regulation or Order of the Commission.  66 Pa. C.S. §701.  In the instant case, Mr. Summers must present sufficient evidence that Met-Ed’s policy of removing rather than trimming a tree located on Complainant’s property but within Met-Ed’s right-of-way (ROW), constitutes unreasonable public utility service.  66 Pa. C.S. §1501.



If Mr. Summers establishes a prima facie case, then the burden of going forward with the evidence, but not the ultimate burden of proof, shifts to the utility to rebut the prima facie case with evidence which is at least co-equal.  If the utility presents co-equal evidence, the burden of going forward shifts back to the Complainant, to rebut the utility’s case by a preponderance of the evidence.  Poorbaugh v. West Penn Power Company (Poorbaugh), 1994 Pa. PUC LEXIS 95.   
Preliminary legal issues


Met-Ed has contended that the Commission Order in Donald Moyer v. Metropolitan Edison Company (Moyer), Docket No. C-20043314 (Final Order acknowledging finality of ALJ decision entered May 18, 2005), is applicable to the instant case.  Tr. 105-106.  In Moyer, the Commission concluded, as a preliminary matter, that transmission line vegetation maintenance, performed by or on behalf of a public utility, constitutes public utility service under Section 102 of the Public Utility Code (Code), 66 Pa. C.S. §102.
  Thus, the transmission line vegetation maintenance sought to be performed herein, constitutes public utility service, and Met-Ed is obligated to perform this service in an adequate, efficient, safe, and reasonable manner.  66 Pa. C.S. §1501. 


Also in Moyer, Met-Ed’s easement for the transmission line in question contained language essentially identical to that contained in the easement granted by Mr. Summers’ predecessors in title.
  Both easements state that Met-Ed has the right to remove everything from the transmission line ROW, and to trim or remove adjacent trees which interfere with or endanger the transmission line.
  Met-Ed Ex. REM-1.  However, in Moyer, the Commission accepted the ALJ conclusion that, despite the unfettered vegetation management rights provided in the easement, the utility must provide public utility service, including vegetation maintenance, in an adequate, efficient, safe, and reasonable manner.  66 Pa. C.S. §1501.  In other words, the easement language does not supersede state law and does not extinguish Met-Ed’s obligation to provide reasonable ROW vegetation maintenance.
  


Thus, the ultimate question to be decided herein is whether Met-Ed’s decision to remove rather than trim Complainant’s tree located within its ROW is reasonable public utility service.

Complainant’s case


Mr. Summers, a Met-Ed residential customer, testified that he lives with his wife at 2320 Wyndhurst Court, York, PA, 17404, on a slightly less than one-half acre lot traversed by a Met-Ed ROW and transmission line.  Tr. 8, 24.  The power line was on the property when he purchased it.  Tr. 13-14.   He has lived on the property for 24 years and planted the maple tree at issue in Met-Ed’s ROW about 23 years ago, without first seeking Met-Ed’s approval.  Tr. 13, 23-24.  He was not aware of any previous pruning of that tree by Met-Ed, although he has previously trimmed the tree.  Tr. 24, 27.


Mr. Summers contended that Met-Ed is now seeking to remove the tree due to proximity to the power line and lightning concerns, in addition to the need for construction vehicle access.  Tr. 14.  He presented a diagram of his property, which showed the location of the maple tree as being about 14 feet from the back porch and 20 feet from the outside conductor of the line; however, his best estimate was that the tree was 15 feet from the wires.  Tr. 21; Complainant Ex. 1.  


Mr. Summers offered to trim the tree to Met-Ed’s specifications and has no objection to the utility’s efforts to maintain a safe distance between the tree and the power line.  Tr. 14-16.  However, he does not want the tree removed as it provides wind protection, shade and value to the house, and his grandchildren play underneath the tree.  Tr. 21-22.  Complainant has other trees on his property which are also within Met-Ed’s ROW, and is concerned that Met-Ed’s vegetation management policy (identified for the record as Met-Ed Ex. KMB-3) will not allow him to have any trees on his property.  Tr. 28, 77.  


During cross-examination of Met-Ed’s witness, Complainant’s counsel elicited evidence and obtained a stipulation that there have been no tree-related outages associated with the line for at least the past five (5) years.  Complainant Ex. 2; Tr. 90, 101-102.  In addition, Met-Ed’s witness acknowledged that the tree in question could be trimmed to the Company’s 25-foot clearance specifications for transmission lines.  Tr. 88-89; Met-Ed Ex. KMB-3, p. 30 (figure 8).


Based upon this evidence, I conclude that Mr. Summers has established a prima facie case under Section 1501 of the Code regarding the reasonableness of Met-Ed’s decision to remove rather than trim the tree.  Complainant established that the tree in question is an asset to his property, that it could be trimmed to maintain the Company’s clearing distance between tree branches and 115 kV lines, and that Complainant would not interfere or object to this pruning.  Since Complainant has established a prima facie case, the evidentiary burden of going forward with the evidence shifts to the Respondent to rebut the prima facie case.  Waldron; Poorbaugh, supra.
Met-Ed’s case


After Met-Ed had presented chain of title evidence concerning the easement, it presented the testimony of its forester Katherine M. Bloss.  Ms. Bloss has a Bachelor of Science degree in Resource Management of Forest Biology, is a certified arborist and a member of the International Society of Arboriculture (ISA), and holds a pesticide license.  Tr. 44-45.  She is responsible for Met-Ed’s vegetation management in the York area, and made the decision that the Norway maple tree on Complainant’s property, and within Met-Ed’s ROW, needed to be removed rather than trimmed.  Tr. 44, 53, 63.  The tree has not yet been removed, pending a resolution of this Complaint.  Tr. 63.



As explained by Ms. Bloss, Met-Ed has an easement for a 115 kV transmission line (Met-Ed 966 line) over Mr. Summers’ property, which is 200 feet in width to accommodate possible additional facilities.  This transmission line brings high voltage electric to distribution facilities located in Pennsylvania and surrounding states, and an outage on this line would affect thousands of customers.  Tr. 46-48, 62.  At present, Met-Ed maintains 100 feet of the ROW, or 50 feet on either side of the center line.  Complainant’s tree is located about thirty (30) feet from the center line and ten to fifteen (10-15) feet from the nearest outside transmission line conductor.  Tr. 47-49, 51-52.


Ms. Bloss introduced two pictures of the tree and its location vis-à-vis the 115 kV line, and indicated that the picture depicted in Met-Ed Ex. KMB-1 more accurately portrayed the tree branch proximity to the line.  Met-Ed Exs. KMB-1 and 2; Tr. 68-69, 78-79.  During times of maximum sag, the line conductors are 28-29 feet from ground level on Complainant’s property.  Tr. 137-138, 145; Met-Ed Ex. CB-1.  The current height of the tree is 30-35 feet but the tree is immature and has not yet reached the Norway maple’s average height of 50 feet.  Tr. 53, 57.  The Norway maple is a medium growth tree with annual growth of about two to three feet.  Tr. 53.  


Ms. Bloss stressed that vegetation growth in transmission line ROWs can adversely impact safety and cause outages; therefore, it must be appropriately managed.  Tr. 58‑59, 62.  She testified that trees in the ROW are potential safety hazards even without direct contact, because, if the tree comes close enough to the line, the current can flow down through the tree and radiate out.  Tr. 70.  This factor caused her particular concern as Complainant testified that his grandchildren play under the tree sought to be removed.  Tr. 62.  She also indicated that outages can occur without direct contact.  Tr. 62.



 The Company follows its parent FirstEnergy’s most recent version of practices and policies for ROW maintenance, as set forth in “FirstEnergy Vegetation Management Specifications” (Vegetation Manual), revised as of January 1, 2003.  Met-Ed Ex. KMB-3; Tr. 54‑55.  The Vegetation Manual, which is based upon industry standards, provides for a minimum vegetation clearance zone of twenty-five (25) feet for 115 kV lines, to account for line sagging due to heat, and swaying due to wind conditions.  Tr. 55-56; Met-Ed Ex. KMB-3, p. 13.  However, the Vegetation Manual also provides for the removal of trees within the clearing zone which meet certain criteria, such as trees that are immature and incompatible with the ROW.  Met-Ed Ex. KMB-3, pp. 15-16.  According to Ms. Bloss, the Complainant’s tree is immature because it has not yet reached its full growth potential, and it is also incompatible for placement within the ROW because it will grow tall enough to interfere with the overhead conductors.
  Tr. 57.  Thus, she is of the opinion that the tree should be removed.  Tr. 59-60. 


While Ms. Bloss believed that Met-Ed had trimmed the tree in the past, she indicated that the Company has now become more proactive about ROW vegetation maintenance to address reliability issues.  The Company follows a five-year vegetation maintenance cycle for transmission line ROWs, due to a settlement of a Commission investigation,
 a mid-cycle inspection to check for unanticipated growth, and a helicopter fly-over after major storms.  Tr. 58-59, 69.  The hazard related to Complainant’s tree was observed during the mid-cycle foot patrol, rather than the regular maintenance inspection, which is scheduled for 2008.  Tr. 74-75.  There are four (4) other trees in the ROW which Met-Ed would like to remove, but it is focusing upon removal of one tree in this proceeding.  Tr. 63-64.



In response to Complainant’s concerns that Met-Ed’s policy would preclude all trees from his yard, Ms. Bloss explained that low-growth trees, such as cherry trees, which do not grow beyond ten feet in height, would be compatible for planting within the ROW.  In response to Complainant’s offer to trim his own tree, Ms. Bloss indicated that Met-Ed does not permit this as Met-Ed is ultimately responsible and must assure that ROWs are appropriately cleared for service reliability.  Tr. 66-67.  Complainant is not being treated any differently than other similarly-situated property owners, and Met-Ed has already removed trees on his neighbors’ ROWs.  Tr. 65. 
 
Conclusion


For the reasons discussed below, I conclude that Met-Ed has produced evidence as to the reasonableness of its decision to remove the tree, pursuant to its ROW maintenance practices, which is more than co-equal to the evidence produced by the Complainant.  Accordingly, the burden of going forward with the evidence shifts back to the Complainant.  Once the Respondent has submitted evidence of at least co-equal weight to refute Complainant’s evidence, the Complainant cannot satisfy the burden of proof unless he presents additional evidence in response.  Milkie v. Pa. P.U.C., 768 A.2d 1217 (2001); Poorbaugh, supra.  Complainant did not satisfy this burden and thus, he did not prevail in his Complaint.  See, e.g., Tr. 105.


Met-Ed presented evidence from its utility forester that the height or projected height of the tree and its location in the ROW, in combination with line sag or sway, created a safety and reliability hazard which must be remedied.  Met-Ed’s proposed remedy was to remove the tree from the ROW, in accordance with its Vegetation Manual.  Complainant, who is not a forestry expert, wanted the tree to be trimmed and not removed.


The record indicated that the branches of this 30-35 foot tree are currently only 10-15 feet from the outside conductor, and could easily exceed the height of the wire on hot days when the conductor to ground clearance is only 28-29 feet.  Weather conditions could cause branches to fall into the power lines, which would impact the reliability of the lines.  Also, as testified to by Met-Ed’s forester, the branches do not have to actually contact the lines to create outages and unsafe conditions. Tr. 62-63, 70.  While the branches could be trimmed back, the close proximity to the power line, growth rate and height of the tree would require an unreasonable degree of vigilance for one tree, and this vigilance cannot be legally delegated to customers.  66 Pa. C.S. §1501.  


Complainant failed to rebut Met-Ed’s expert testimony with additional evidence that trimming instead of removal would be sufficient to ensure safe and reliable service.  While Complainant presented evidence about the lack of tree-related outages on the line, this evidence is insufficient to overcome Met-Ed’s evidence of a safety and reliability hazard.  Past experience is no guarantee of the future and Met-Ed must take reasonable steps to assure the future reliability of its service.  Also, while Complainant has offered to trim the tree, Met-Ed appropriately declined to place that responsibility on a customer as the ultimate responsibility under the Public Utility Code for safe, reliable and efficient electric service is on the utility.  66 Pa. C.S. §1501. 


Met-Ed has urged that I apply the Moyer, supra, holding to this case; wherein a complaint against Met-Ed’s proactive ROW tree removal practices was denied.  However, I agree with Complainant’s counsel that this case must be decided on its own facts and I have done so.  Tr. 107.  The factual situation in Moyer was somewhat different from the instant case in that, for example, the trees sought to be removed in Moyer were generally fast-growing with shallow root systems, and the utility was concerned about uprooting of the trees during storms.  Moyer I.D., p.13.  However, I conclude that Met-Ed has presented convincing evidence in the instant case that its proposed tree removal is reasonable to provide for safety and reliability.  


In evaluating the reasonableness of Met-Ed’s tree removal proposal, I was mindful of the Commission’s recent Proposed Rulemaking Order (Rulemaking Order) at Docket No. L-00040167,
 which was issued subsequent to the Moyer decision.  In this proposed rulemaking docket, interested parties had been invited to file comments concerning, inter alia, regulatory standards to be created for vegetation management.  In initiating the rulemaking, the Commission noted that the August 14, 2003, blackout in the Northeast had been caused, in part, by a failure to adequately manage transmission tree growth.  Also, the Federal Energy Regulatory Commission (FERC) had commissioned a study, in the aftermath of the blackout, which had concluded that “[c]urrent oversight of UVM [utility vegetation management] activities by appropriate agencies or organizations is overwhelmingly inadequate.”  Rulemaking Order, pp, 2-3.


Met-Ed was one of several EDCs (electric distribution companies) which had submitted comments to the Commission in the rulemaking docket, and it had proposed the imposition of regulations requiring the removal of non-compatible vegetation on transmission line ROWs (as in Met-Ed Exhibit KMB-3, pp. 15, 24).  Rulemaking Order, p. 15.  The Commission did not specifically adopt Met-Ed’s recommendation as a proposed regulation, applicable to all utilities, but instead proposed that each EDC submit a plan for maintenance of minimum clearances of vegetation from overhead facilities so as to avoid contact under design-based conditions. The plan is to include a program for trimming of tree branches and limbs located in close proximity to overhead electric wires, regardless of whether the trees in question are on or off of a ROW.  Rulemaking Order, pp. 23, 29 (proposed 52 Pa. Code §57.198(a)(3)).  Met-Ed’s vegetation management policy is more stringent than the proposed regulations and I therefore considered the impact, if any, of the Commission’s pending rulemaking on the instant proceeding.  


First of all, I note that the regulations are proposed and not final.  Thus, they do not have the force and effect of law and are not binding on the agency.  Fumo v. Commonwealth, Insurance Department, 58 Pa. Commw. 392, 427 A.2d 1259 (1981).  Furthermore, the proposed regulations cannot, in and of themselves, form the basis of an agency’s action.  Country Day School v. Commonwealth, Department of Education, 51 Pa. Commw. 286, 414 A.2d 428 (1980).


Moreover, it appears that the intent of the proposed regulations concerning vegetation management is to provide minimum standards which must be met by the utility.  The proposed regulations, while not yet in effect, do not preclude more stringent measures where necessary to provide for safety and reliability.  EDCs such as Met-Ed retain a statutory obligation, under 66 Pa. C.S. §1501, to provide adequate, efficient and reasonably continuous electric service, and proposed or final regulations would not take precedence over the statutory directive to which the regulations relate.  Dauphin County Social Services for Children and Youth v. Department of Public Welfare, 855 A.2d 169 (2004); see also, 66 Pa. C.S. §2802(20). 


In addition, I have reviewed the Settlement approved by the Commission in the Reliability Investigation, supra, and conclude that Met-Ed’s new proactive approach to vegetation maintenance is in furtherance of its Settlement commitments.



The Complainant’s desire to retain the shade, wind protection, and any property value enhancement that the tree provides is understandable, and I have given due consideration to these concerns.  However, as stated above, Met-Ed has a statutory duty under Section 1501 of the Public Utility Code, 66 Pa. C.S. §1501, and a Settlement commitment, to take all necessary and reasonable steps to maintain and improve its service reliability.  Met-Ed has demonstrated herein that the tree in question, located in the transmission line ROW and within 10-15 feet of the outside conductor, jeopardizes service reliability.  An outage on that line could affect thousands of customers in Pennsylvania and surrounding states who depend upon electric service.  The Complainant not met his burden of showing that Met-Ed is acting unreasonably in its decision to remove the tree.



 Accordingly, as the Complainant has not rebutted Met-Ed’s evidence, he has not met his burden of proof, and his Complaint will be denied. 

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of the proceeding.  66 Pa. C.S. §§501, 701, 1501.



2.
The Complainant has the burden of proof.  66 Pa. C.S. §332(a).



3.
Vegetation maintenance on transmission line right-of-ways, performed by or on behalf of utilities, is a public utility service under Section 102 of the Public Utility Code, 66 Pa. C.S. §102.  West Penn Power Company v. Pa. P.U.C., 134 Pa. Commw. 53, 578 A.2d 75 (1990); rehearing den., 1990 Pa. Commw. LEXIS 480; appeal den., 527 Pa. 660, 593 A.2d 429 (1991); Moyer v. Metropolitan Edison Company, Docket No. C-20043314, Final Order entered May 18, 2005.


4.
An easement right does not extinguish a utility’s obligation, under Section 1501 of the Public Utility Code, 66 Pa. C.S. §1501, to provide reasonable vegetation maintenance service on its transmission line right-of-ways.  West Penn Power Company v. Pa. P.U.C., 134 Pa. Commw. 53, 578 A.2d 75 (1990); rehearing den., 1990 Pa. Commw. LEXIS 480; appeal den., 527 Pa. 660, 593 A.2d 429 (1991); Moyer v. Metropolitan Edison Company, Docket No. C-20043314, Final Order entered May 18, 2005.



5.
Section 1501 of the Public Utility Code, 66 Pa. C.S. §1501, requires the Respondent to provide electric service to its customers in an adequate, efficient, safe and reasonable manner and that it provide this service on a reasonably continuous basis, without unreasonable interruptions and delay.


6.
The Settlement which was entered into by Metropolitan Edison Company, and approved by the Commission in Investigation regarding the Metropolitan Edison Company’s, Pennsylvania Electric Company’s and Pennsylvania Power Company’s Reliability Performance, Docket No. I-00040102 (November 4, 2004), requires that Respondent become more proactive with respect to vegetation maintenance on its transmission line right-of-ways.



7.
Complainant has failed to prove that Respondent’s vegetation maintenance practices on its transmission line right-of-way over Complainant’s property constitutes unreasonable public utility service, under Section 1501 of the Public Utility Code, 66 Pa. C.S. §1501.
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Formal Complaint filed by Daniel P. Summers against Metropolitan Edison Company at Docket No. C-20054991 is hereby denied.

Date:
July 10, 2006




________________________________








Kandace F. Melillo








Administrative Law Judge
	�	In accord, West Penn Power Company v. Pa. P.U.C. (West Penn), 134 Pa. Commw. 53, 578 A.2d 75 (1990); rehearing den., 1990 Pa. Comm. LEXIS 480; appeal den., 527 Pa. 660, 593 A.2d 429 (1991).  


	�	Met-Ed witness Ralph E. McGurk presented certified public records of the chain of title from the original grantors of the easement to the Complainant.  Met-Ed Exs. REM-1 through REM-10.  Complainant is not challenging the validity of the easement as to his property.  Tr. 23, 144. 


	� 	See, Moyer Initial Decision (I.D.), p. 9.


	�	In accord, West Penn, supra. 


	�	The Vegetation Manual, at page 24, defines “incompatible vegetation” within ROWs as “all vegetation that will grow tall enough to interfere with overhead electric facilities.”  


	� 	See, Investigation regarding the Metropolitan Edison Company’s, Pennsylvania Electric Company’s and Pennsylvania Power Company’s Reliability Performance (Reliability Investigation), Docket No. I-00040102, Joint Petition for Settlement, p. 23, Order approving Settlement entered November 4, 2004.


	� 	See, Proposed Rulemaking for Revision of 52 Pa. Code Chapter 57 pertaining to adding Inspection and Maintenance Standards for the Electric Distribution Companies (Rulemaking Order), Docket No. L-00040167, Order entered April 21, 2006.
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