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C-20055078
             v.

The Peoples Natural Gas Company d/b/a Dominion Peoples
OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions of Norman Simmons (Complainant), filed on March 2, 2006, to the Initial Decision of Administrative Law Judge (ALJ) Mark A. Hoyer, which was issued on February 21, 2006, in the above-captioned proceeding.  The Peoples Natural Gas Company d/b/a Dominion Peoples (Dominion Peoples) did not file Reply Exceptions.
History of the Proceeding



On July 25, 2005, the Complainant filed a Formal Complaint (Complaint) against Dominion Peoples wherein he alleged that he received an excessive retroactive billing from Dominion Peoples.  The Complainant disputed the amount of this bill and requested a lower monthly payment.  On September 26, 2005, Dominion Peoples filed an Answer to the Complaint in which it admitted that it failed to bill the Complainant for gas service for over two years.  Dominion Peoples asserted that the Complainant recently paid off the entire outstanding arrearage and requested that this Complaint be dismissed. 
On November 16, 2005, a hearing was held by the ALJ.  The Complainant appeared pro se and Dominion Peoples was represented by counsel. 


On February 21, 2006, the ALJ issued an Initial Decision wherein he recommended that the Complaint be dismissed, in part, because the Complainant failed to meet his burden of proof that the bill he received from Dominion Peoples for previously unbilled service was inaccurate.  The ALJ also recommended that the Complaint be sustained, in part, because Dominion Peoples violated the Code by failing to render the Complainant his bills for consumption of its natural gas service for twenty-eight months.  Finally, the ALJ recommended that the part of the Complaint against Dominion Peoples requesting a payment arrangement be dismissed as moot.  The Complainant filed Exceptions to the Initial Decision on March 2, 2006.  Dominion Peoples did not file Reply Exceptions.
Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).



The ALJ made fourteen Findings of Fact and reached nine Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.
The Complainant in this matter contended that he received a gas bill in April of 2005 from Dominion Peoples in the amount of $6,853.30 after not receiving any gas bill for over two years.  Complainant alleged that he cannot pay the $314.00 per month arrangement set up by the Commission’s Bureau of Consumer Services (BCS Case No. 1897453) and noted his opinion that it was Dominion Peoples’ fault for not sending him a bill.  Complainant further contended that this bill was not accurate and requested a lower monthly payment.
Dominion Peoples responded that Complainant’s natural gas service was turned off for non-payment on September 25, 2002, and restored on October 8, 2002, after the Complainant paid the outstanding balance.  However, Dominion Peoples noted that it failed to re-activate the Complainant’s account in its billing system and did not discover this error until April 4, 2005.  Dominion Peoples admitted rendering a bill to the Complainant at that time for $6,526.87 for natural gas service during the previously unbilled period of time.  Dominion Peoples further assessed a $380 security deposit to the Complainant’s account, which it claimed should have been applied in October of 2002 due to poor payment history.  According to Dominion Peoples, it is permitted to render a makeup bill for previously unbilled service in accordance with 52 Pa. Code § 56.14.  The Company further contended that it offered the Complainant a payment plan to satisfy his unbilled balance.  Also, Dominion Peoples noted that the Complainant has subsequently paid off his entire outstanding arrearage.  
In his Initial Decision, the ALJ found that Dominion Peoples failed to send monthly bills to the Complainant for gas usage between October 8, 2002, and April 4, 2005, with the exception of a bill sent on March 23, 2005, for one-half a security deposit in the amount of $190.00.  (Finding of Fact No. 14).  The ALJ also found that on August 30, 2005, the Complainant paid Dominion Peoples the sum of $7,064.00.  As a result, the ALJ recommended that the portion of the Complaint requesting a payment agreement be dismissed as moot.  (I.D. at 3 and 12).  

As noted, the ALJ also recommended that the portion of the Complaint disputing the accuracy of the bill for previously unbilled service be dismissed because the Complainant failed to proffer evidence sufficient to establish a prima facie case.  (I.D. at 6).  
The ALJ further recommended that the Complaint be granted to the extent that Dominion Peoples failed to send the Complainant a bill for 28 months in violation of 52 Pa. Code § 56.11.  According to this Regulation, a utility must render a bill once every billing period to every residential customer in accordance with approved rate schedules.  As the ALJ noted, Dominion Peoples admitted committing this violation.  Additionally, the ALJ recommended that the Complaint be granted to the extent that Dominion Peoples failed to present any evidence that the make-up bill was reviewed with the Complainant or that a reasonable attempt was made to enter into a payment agreement with the Complainant when this bill was rendered in violation of 52 Pa. Code § 56.14.  According to this Regulation, a utility is required to review the make-up bill with the ratepayer and make a reasonable attempt to enter a payment arrangement.  (I.D. at 7-8).
Therefore, the ALJ recommended, based on the Rosi
 standards, that Dominion Peoples be directed to pay a civil penalty of $250 for each of the twenty-eight months, or $7,000, pursuant to Section 3301 of the Code, 66 Pa. C.S. § 3301.  The ALJ also recommended, based on Rosi, that Dominion Peoples be directed to pay a civil penalty of $750.00 for its intentional violation of 52 Pa. Code § 56.14.  As such, the ALJ recommended a total civil penalty of $7,750 be assessed against Dominion Peoples.  (I.D.  at 9-12).
On March 2, 2006, the Complainant filed Exceptions to the ALJ’s Initial Decision wherein he states that he does not understand how the Commission was awarded $7,750.00 and he received nothing.  The majority of his Exceptions are a reiteration of his original Complaint, and he requests that since the ALJ clearly noted that Dominion Peoples was at fault, he should have been awarded at least half of the amount of $7,064.00.
  (Exc. at 1).


Upon review and consideration of the record evidence, we shall deny the Complainant’s Exceptions.  In our opinion, the Complainant failed to meet his burden of proof on this matter in regard to the accuracy of the make-up bill he received from Dominion Peoples and his Exceptions are not supported by record evidence.  As noted, the Complainant’s Exceptions simply restate the allegations from his Complaint which were dismissed by the ALJ.  We agree with the ruling of the ALJ that the bill sent to the Complainant on April 5, 2005, was based on actual meter readings and is accurate.  In regard to the Complainant’s Exceptions concerning the civil penalty, we note that the civil penalty does not represent an award to the Commission, nor is it an award that can be allocated to the Complainant.
  The Complainant is correct that Dominion Peoples was at fault and the Company has, in fact, admitted to this billing error.  However, Dominion Peoples is permitted to render a makeup bill for previously unbilled service in accordance with our regulations at 52 Pa. Code § 56.14.  The imposition of the civil penalty to Dominion Peoples in the amount of $7,750.00 is meant to motivate the Company to operate more responsibly in the future and to deter future violations.  While we empathize with the Complainants’ position, this Commission lacks authority to award damages to private parties for alleged breaches of contracts by public utilities.  Elkin v. Bell Tel. Co., 491 Pa. 123, 420 A.2d 371 (1980); Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977).



Before concluding, it is important to note that the ALJ’s recommended civil penalty of $7,000 (i.e., $250 for each of the twenty-eight months the Complainant was not billed) is in line with a similar, recent complaint proceeding wherein we assessed Dominion Peoples a penalty of $250 per month for its failure to submit a monthly bill to one of its customers for seventeen months.
  Furthermore, we also agree with the ALJ’s recommendation, based on his evaluation of the Rosi standards, to assess a civil penalty of $750 for its intentional violation of 52 Pa. Code § 56.14.
Conclusion


Based upon the foregoing discussion, we shall deny the Complainant’s Exceptions.  As such, we shall adopt the ALJ’s Initial Decision to grant the Complaint, in part, and dismiss it, in part, consistent with the discussion in the body of this Opinion and Order; THEREFORE,



IT IS ORDERED:


1.
That the Exceptions of Norman Simmons to the Initial Decision of Administrative Law Judge Mark A. Hoyer are denied consistent with this Opinion and Order.

2.
That the Initial Decision of Administrative Law Judge Mark A. Hoyer in the above referenced proceeding is adopted.


3.
That the Complaint of Norman Simmons against The Peoples Natural Gas Company d/b/a Dominion Peoples is hereby granted, in part, and denied, in part.


4.
That the part of the Complaint of Norman Simmons against The Peoples Natural Gas Company d/b/a Dominion Peoples requesting a payment agreement is dismissed as moot.



5.
That the part of the Complaint of Norman Simmons against The Peoples Natural Gas Company d/b/a Dominion Peoples disputing the accuracy of the bill for previously unbilled service dated April 5, 2005, and covering the period from October 8, 2002 through April 4, 2005, is dismissed.


6.
That The Peoples Natural Gas Company d/b/a Dominion Peoples is directed to pay a civil penalty of seven-thousand seven-hundred and fifty dollars ($7,750) pursuant to Sections 3301 and 3315 of the Public Utility Code, 66 Pa. C.S. §§ 3301 & 3315, by sending a certified check or money order, within twenty (20) days after notice of a Final Commission Order in this proceeding is issued, to:

Pennsylvania Public Utility Commission


P.O. Box 3265


Harrisburg, PA  17105-3265


7.
That The Peoples Natural Gas Company d/b/a Dominion Peoples is directed to cease and desist from further violations of the Public Utility Code, 66 Pa. C.S. § 101, et seq., and the regulations of this Commission, 52 Pa. Code § 1.1, et seq.


8.
That a copy of this Opinion and Order shall be served upon the Financial and Assessment Chief, Office of Administrative Services.



9.
That this proceeding be marked closed.







BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED:  August 17, 2006
ORDER ENTERED:  August 22, 2006
	�	Joseph A. Rosi v. Bell Atlantic–Pennsylvania, Inc. and Sprint Communications Company, L.P., Docket No. C-00992409, Order entered March 16, 2000.


	�	This was the amount the Complainant borrowed to pay Dominion Peoples for the unbilled amount.


� 	The civil penalty goes to the Commonwealth’s general fund.


	�	See, Jeanette Hennon v. The Peoples Natural Gas Company d/b/a Dominion Peoples, Docket No. F-01612844 (Order entered July 10, 2006).
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