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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration are the Exceptions of Joseph Scheidly (Complainant), filed on May 26, 2006, to the Initial Decision of Administrative Law Judge (ALJ) Marlane R. Chestnut, which was issued on May 19, 2006, in the above-captioned proceeding.  Reply Exceptions were filed by PECO Energy Company (PECO) on June 16, 2006.
History of the Proceeding

On January 20, 2006, the Complainant filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against PECO.  The Complaint alleged that being required to pay late charges and a security deposit constitutes “double jeopardy” in violation of Article 1, sec. 10 of the Pennsylvania Constitution.  Although not stated, the Complaint was an appeal of a decision on informal complaint issued by the Commission’s Bureau of Consumer Services (BCS) at #2022745, which by letter dated January 5, 2006, informed the Complainant that the Commission’s regulations permit utilities to impose security deposit requirements upon existing customers under certain circumstances and that PECO’s actions were in compliance with those regulations.  (I.D. at 1).
On February 22, 2006, PECO filed its Answer denying the material averments of the Complaint and explaining that the Complainant had been charged a security deposit for delinquency, as permitted by 52 Pa. Code § 56.41, that the Complainant had a poor payment history with many missed payments, and that on July 29, 2005, the Complainant had been charged a $184.00 security deposit, which had been billed in three installments.  The BCS decision was attached to the Answer.  (I.D. at 1-2).
An Initial Hearing in this case was scheduled for the morning of April 26, 2006.  However, on March 1, 2006, the Complainant filed a Motion for Default or Summary Judgment.  In it, the Complainant requested that summary judgment be entered in his favor.  The Complainant alleged that, in its Answer, PECO gave no genuine issue of material fact and refused to answer Mr. Scheidly’s Complaint or plead a defense.  (I.D. at 2).  On May 9, 2006, PECO filed and served its Answer to Complainant’s Motion for Summary Judgment.  In this Answer, PECO asserts that the Complainant is not entitled to summary judgment in his favor.  

In her Initial Decision, the ALJ denied the Complainant’s request for a default judgment.  The ALJ also denied the Complainant’s request for summary judgment in his favor and found, as a matter of law, that judgment should be entered in favor of PECO.  (I.D. at 8).
Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).


The ALJ made two Findings of Fact and reached nine Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.



In her Initial Decision, ALJ Chestnut reviewed the law as it applies to preliminary motions before this Commission:

The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary motions.  52 Pa. Code §§5.101-5.103.  Commission preliminary motion practice is similar to Pennsylvania civil practice regarding the filing of preliminary objections.  Equitable Small Transportation Interveners v. Equitable Gas Company, Docket No. C‑00935435, 1994 Pa. PUC LEXIS 69.  


A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission has adopted this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).  


The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the motion, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commw. of Pa., 490 A.2d 402 (1985); Commw. of Pa. v. The Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Commw. 1988).  The motion may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Commw. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Commw. 2003) (citing Boyd v. Ward, 802 A.2d 705 (Pa. Commw. 2002)).
(I.D. at 3-4).


The Complainant’s Exceptions consist of two type-written pages.  The Complainant asserts that the ALJ, in her Initial Decision, refused to hear or answer his pleadings or the merits outlined in his Motion for Default or Summary Judgment, especially the violation of double jeopardy allowed in a due process hearing under the Fourteenth Amendment to the United States Constitution.  The Complainant cited two cases, United States v. Security Bank, 546 F.2d 492 (1976) (Security) and Winsdor v. Mcveigh, 93 U.S. 274 (1876) (McVeigh), in support of his Exceptions.
  The Complainant again requested a default judgment in his favor.  (Exc. at 1-2).


PECO disagrees with the Complainant’s Exceptions, saying that the ALJ “specifically, and in detail, addressed each of the allegations of the Complainant’s complaint.”  PECO also states that the Complainant, in his Exceptions, failed to present any error of law or fact in the Initial Decision in this matter.  (R. Exc. at 2).


We have reviewed the record in this proceeding and we conclude that the ALJ’s findings are correct.  Contrary to the Complainant’s Exceptions, the ALJ answered each and every one of the Complainant’s allegations.  The Complainant alleged that PECO refused to answer the Complaint, but the record shows that an Answer was timely filed by PECO to the Complaint and that Answer clearly set forth a response to the Complaint.  In it, PECO also explained that the Complainant was a delinquent customer and that the imposition of a security deposit to reestablish credit was permitted by 52 Pa. Code § 56.41.  (I.D. at 4).
The ALJ considered the Complainant’s request for summary judgment in his favor with care.  In this case, the ALJ noted that there clearly is no genuine issue of triable fact.  The only issue raised in the Complaint was the contention that the imposition of both a security deposit and late payment charges constitutes double jeopardy, in violation of Article 1, Section 10, of the Pennsylvania Constitution.  (I.D. at 5).
We find that we must agree with the ALJ’s observation that the Complainant’s argument regarding double jeopardy is so lacking in merit as to call into question the Complainant’s good faith.  Double jeopardy is a prohibition against being convicted twice for the same criminal offense; it derives from the Fifth Amendment to the United States Constitution:  “nor shall any person be subject for the same offence to be twice put in jeopardy of life or limb.”  A similar prohibition is contained in the Pennsylvania Constitution, Section 10:  “No person shall, for the same offense, be twice put in jeopardy of life or limb . . . .”  (I.D. at 5-6).
We concur with the ALJ’s explanation concerning double jeopardy.  (I.D. at 5-6).  Criminal matters that would entail the issue of double jeopardy are not within our jurisdiction.  The Complainant has never been in jeopardy of life or limb because of the imposition of PECO’s tariff.  Because we cannot hear criminal charges, double jeopardy is not applicable.  Therefore, the Complainant’s assertion that application by PECO of its tariff provisions concerning the requirement of a security deposit from existing customers in certain circumstances is prohibited by the Pennsylvania Constitution, must be rejected.  
Motions for summary judgment are authorized by the Commission’s Rules of Administrative Practice and Procedure at 52 Pa. Code § 5.102.  Such motions may be filed based on the pleadings, depositions, answers to interrogatories, admissions and supporting affidavits.  Judgment will be rendered if the documents show that “there is no genuine issue of material fact and that the moving party is entitled to judgment as a matter of law.”  52 Pa. Code § 5.102(d)(1).
  

We agree that summary judgment is appropriate in this case.  As noted above, there is no genuine issue of material fact and PECO clearly is entitled to judgment as a matter of law.  The ALJ is correct that both the late charges applied to the Complainant’s delinquent account and the credit deposit required due to his poor payment history are legally permissible.  The late charges are permitted pursuant to 52 Pa. Code § 56.22, and the deposit to reestablish credit is permitted pursuant to 52 Pa. Code § 56.41.  Both of these are contained in the company’s Tariff, Electric Service Tariff – Pa. P.U.C. No. 3 and Gas Service Tariff – Pa. P.U.C. No. 2.  The rates and charges contained in the tariff have been approved by the Commission and, therefore, are prima facie reasonable.  They have the full force and effect of law and are binding on both the utility and its customers.  66 Pa. C.S. § 316; Brockway Glass Co. v. Pennsylvania Public Utility Commission, 437 A.2d 1067 (Pa. Cmwlth. 1981).
PECO’s Answer to the Motion correctly stated that the Complaint failed to set forth any violation by PECO of the Public Utility Code, any order or regulation of the Commission or PECO’s tariff.  PECO’s Reply Exceptions also are correct in that the Complainant’s Exceptions present no new evidence or material fact.  
Conclusion

Upon review and consideration of the record of this proceeding, we shall deny the Complainant’s Exceptions.  In our opinion, PECO is entitled to judgment as a matter of law and a hearing in this matter is not necessary or in the public interest. 
As a result, we shall adopt the ALJ’s Initial Decision without modification; THEREFORE,


IT IS ORDERED:



1.
That the Initial Decision of Administrative Law Judge Marlane R. Chestnut in the above referenced proceeding is adopted.


2.
That the Exceptions of Joseph M. Scheidly are denied.



3.
That the Complaint of Joseph M. Scheidly against PECO Energy Company is dismissed.



4.
That the proceeding docketed at C-20065789 is marked closed.








BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED:  August 17, 2006
ORDER ENTERED:  August 22, 2006
	�	These two cases are not on point.  Security is an appeal of an acquittal of a defendant that was dismissed as being in violation of the double jeopardy clause of the Fifth Amendment.  In McVeigh, the United States Supreme Court held that, because a rebel defendant was not able to defend himself in a confiscation action, the sentence of confiscation of his property was inoperative against his rights.


	�	Several cases where the courts have applied this standard are listed on pages 4 and 5 of the Initial Decision.   
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