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HISTORY OF THE PROCEEDINGS



On May 27, 2005, Davcon Packing Services, Ltd., t/d/b/a Davcon Relocation Services (“Applicant” or “Davcon”), a corporation of the Commonwealth of Pennsylvania, filed an Application with the Pennsylvania Public Utility Commission (“Commission”) requesting the additional right to transport, as a common carrier, by motor vehicle, household goods, in use, between points in the County of Lancaster, and from points in said county, to points in Pennsylvania, and vice versa (hereinafter “Application”).  The Application was docketed on May 31, 2005, and published in the Pennsylvania Bulletin on June 11, 2005, with any protests due on or before July 5, 2005.



Timely protests to the Application were filed by Jack Treier, Inc. (“Jack Treier”), Shelly Moving and Storage, Inc. (“Shelly”), Charles E. Groff and Sons Inc. (“Groff”), and Phillip J. Mertz and John M. Mertz, co-partners t/a Mertz’s (“Mertz”) (collectively referred to as the “Protestants”).  The time for withdrawal of the protests expired on July 26, 2005, and the Application was assigned to the Office of Administrative Law Judge.



On August 10, 2005, Chief Administrative Law Judge Veronica A. Smith issued an Interim Order directing that the parties attempt to settle the matter through a resolution conference, to be held on or before September 19, 2005.  In accordance with the Interim Order, a report on settlement efforts was submitted, but no settlement was achieved.  The Application was therefore assigned to an administrative law judge for a hearing and a decision.



A Hearing Notice, dated February 13, 2006, notified the parties that an Initial Hearing was scheduled for Tuesday, March 28, 2006, at 10:00 a.m., in Hearing Room #3, Commonwealth Keystone Building, Harrisburg, PA.  I was assigned as the presiding officer to hold hearings and render an Initial Decision.  



I issued a Prehearing Order on February 15, 2006, which advised the parties of applicable hearing procedures and requirements concerning exhibits, attorney representation, continuances, subpoenas, and the burden of proof.  Settlement was encouraged. 



An Initial Hearing was held, as scheduled, on Tuesday, March 28, 2006, at 10:00 a.m., with all parties present.  The Applicant, which was represented by J. Bruce Walter, Esquire, presented the testimony of eleven (11) witnesses (David P. Burkholder, Reverend David Lamar Long, Matthew Samley, Robert Bruce Myers, Thomas T. Becker, William V. Hecker, Clifford Lish, John Martine, Scott D. Gentry, Michael R. Corrado, and Elaine Burkholder) and three (3) exhibits (Applicant Exhibits 1-3),
 all of which were admitted.  The Protestants, which were all represented by James D. Campbell, Jr., Esquire, presented two (2) witnesses (Charles E. Morris and Stephen P. Treier)
 and five (5) exhibits (P-1 through P-5),
 all of which were admitted. 



On April 21, 2006, I issued an Order Admitting Exhibits And Establishing A Briefing Schedule (Briefing Order), after the transcript had been received on April 21, 2006.  As mentioned previously, certain exhibits which had been identified at the hearing were admitted as late-filed exhibits, without objection.  Main Briefs were due, in hand, on Friday, May 5, 2006, and Reply Briefs, if any, were due on May 15, 2006.  The Briefing Order further directed that the parties provide copies of all unreported decisions that were cited in the briefs.



Main Briefs were filed by the Applicant and the Protestants, and the Protestants also filed a Reply Brief.  The record was closed after receipt of the Protestants’ Reply Brief, by Interim Order dated May 15, 2006.



The Applicant’s Main Brief, at page 11, contained a quotation from an unreported Commonwealth Court decision in G.G. & C. Bus Co.
 which had not been provided to me.  Applicant’s counsel indicated that a copy of that decision was unavailable and therefore suggested that the quotation be removed from the Main Brief.  However, counsel requested that the citation for G.G. & C. Bus Co. remain in the brief to show that a cited Commission case
 had been affirmed on appeal.  This request is reasonable and therefore, I will provide for the removal of the indented case quotation on page 11 of the Applicant’s Main Brief in the subsequent Ordering Paragraphs.



The hearing produced a transcript of 94 pages.  The prepared direct testimony of Applicant’s president David P. Burkholder was admitted as Applicant Exhibit 1, with eight (8) attachments.  In total, three (3) Applicant exhibits and five (5) Protestant exhibits were admitted.  This matter is now ready for a decision.
FINDINGS OF FACT


1.
The Applicant, Davcon Packing Services, Ltd., t/d/b/a Davcon Relocation Services (“Applicant” or “Davcon”), is a Pennsylvania corporation domiciled at 137 Arrowhead Drive, Manheim, PA, 17545, with a mailing address of 115 Chapel Lane, Ephrata, PA, 17522.  Applicant Exhibit (Ex.) 1, ¶1, Attachment (Attach.) 1.



2.
Davcon’s president and owner is David P. Burkholder, who presented testimony in support of Davcon’s Application.  Tr. 11; Applicant Ex. 1, ¶2.



3.
Davcon has a Certificate of Public Convenience from the Commission, issued on March 28, 2001 at Docket No. A-00117540, to transport property, and now seeks additional authority for the transportation of household goods, in use, between points in Lancaster County, and from points in said county, to points in Pennsylvania, and vice versa.  Applicant Ex. 1, ¶6, Attachs. 1, 2. 



4.
Davcon also holds authority from the Federal Bureau of Highways at MC 87113, with a U.S. Department of Transportation number (#70719).  Applicant Ex. 1, ¶5.  



5.
Mr. Burkholder started Davcon, with his wife’s help, as a relocation service in Lancaster County in 1999 and began full-time operations in 2001.  Davcon provides labor, equipment, and packing services for intrastate household goods moves but does not provide the trucks or the drivers because he lacks authority to do so.  Tr. 17; Applicant Ex. 1, ¶2, Attach. 4.



6.
Davcon did provide one unauthorized intrastate move in 2004 for which it was fined $250 by the Commission at Docket No. A-00117540C0501.  Davcon paid the fine, and has since instituted operational changes to avoid unauthorized activity.  Tr. 16-17, 24-25. 



7.
Davcon currently provides local office moving services and also performs national and international housing moving services as an agent of Wheaton Worldwide Moving (Wheaton), the seventh largest van line in the country.  Davcon became a Wheaton agent in June 2003 and has since received Wheaton’s Quality Agent Award.  Applicant Ex. 1, ¶¶2, 3, Attach. 5.



8.
Mr. Burkholder, Davcon’s president, began working in the moving and storage business in 1981, when he was employed by Lancaster Storage Mayflower.  In January 1986, he began working for O’Brien’s Moving and Storage, and was Vice President when he resigned in March 1997 to work for Jack Treier, Inc.  In 1999, he left Jack Treier, Inc. to start Davcon.  Applicant Ex. 1, ¶2.



9.
Davcon currently has six full-time employees and four additional employees who work part-time.  It has a fully computerized network with ten (10) workstations online and utilizes two-way radios, cell phones, and nationwide beepers for communication purposes.  Tr. 20; Applicant Ex. 1, ¶8.  



10.
Davcon leases a terminal facility and owns one 24-foot 2001 International straight truck, one twenty-six foot 2003 International straight truck, a 2003 Chevrolet cube van, and one forty-eight (48) foot household trailer.  Tr. 20; Applicant Ex. 1, ¶8, Attach. 3.  It rents the tractors.  Tr. 20-21.



11.
Davcon performs daily inspection of its vehicles and preventative maintenance every 5,000 miles.  Applicant Ex. 1, ¶9.



12.
Davcon requires that its drivers pass physicals and there is mandatory drug testing.  In addition, an investigation firm performs a background check on each prospective employee.  Tr. 23‑24. 



13.
Davcon has monthly meetings with its drivers to discuss safety issues and has a bonus program for safe driving.  Applicant Ex.1, ¶9. 



14.
There is no evidence that Davcon’s president or any of its principals or employees have been convicted of a felony or crime of moral turpitude and remains subject to supervision by a court or correctional institution. 



15.
Davcon has insurance for general liability, vehicles, and worker’s compensation.  Applicant Ex. 2.  



16.
Davcon received a Satisfactory rating in its most recent safety fitness review from the Commission’s Motor Carrier Enforcement Division Safety Office.  Tr. 16; Applicant Ex. 1, ¶13, Attach. 7.



17.
Davcon earned a gross profit last year, before deductions, of $499,493.  Applicant Ex. 1, Attach. 6.



18.
The number of new building units in Lancaster County grew by about 39% over the ten year period of 1995-2004 (from 1,923 in 1995 to 2,675 in 2004).  Also, Lancaster County grew in population from 470,658 in 2000 (Census 2000) to 487,332 (est.) in 2004.  The projected Lancaster County population for the year 2030 ranges from 568,451 (low) to 602,522 (high).  This reflects a projected percentage increase from the year 2000 to 2030 of between 21% (low) and 28% (high).  Applicant Ex. 1, Attach. 8, pp. 1, 8-9 (source:  Lancaster County Planning Commission).  


19.
In 2005, over 6,000 homes were sold in Lancaster County.  Tr. 57.  (source:  Lancaster County Real Estate Association).



20.
Pastor David Lamar Long (Pastor Long), 6016 Custard Road, Stroudsburg, PA, testified on behalf of the Applicant.  He had considerable difficulty obtaining the three (3) household moving estimates required by his denomination when he moved his household from Brownstown, PA, in Lancaster County, to Stroudsburg, PA, in June 2005.  He called several Lancaster County movers listed in the phone directory, including Davcon,
 but was only able to obtain estimates from two carriers (one was Protestant Treier) which could perform the move.  He eventually utilized Treier and was completely satisfied with the work.  Pastor Long wants Davcon’s services to be available for a possible household move back to Lancaster County in the near future.  Tr. 26-30.



21.
Matthew Samley, who practices law in downtown Lancaster, testified on behalf of his law firm Reese, Pugh, Samley, Wagenseller, and Mecum, located at 120 North Shippen Street, in Lancaster, PA.  The firm anticipates a future hiring of one or two associates

from Widener and/or Dickinson School of Law within Pennsylvania, and moving these associates to the Lancaster area.  The law firm wants to use Davcon for this move as the members were very satisfied with a Davcon office move performed in 2002.  Tr. 32-35. 



22.
Robert Bruce Myers, an office manager whose business address is 1060 Main Street, Blue Ball, PA, testified on behalf of his employer Blue Ball Bank, a division of Community Bank.  Community Bank (Bank) has twelve branch offices within Lancaster County and occasionally recruits for executive positions, which could involve household relocations.  The Bank does not choose the mover for these household moves, and there is no record evidence that it pays for these moves.  Tr. 36-40.



23.
Thomas T. Becker, 22A Nolt Avenue, Willow Street, PA, Lancaster County, who is an in-law of Mr. Burkholder, testified that he anticipates moving in the near future, possibly to a house he likes in Manor Township, Lancaster County.  Mr. Becker described Davcon as a professional operation and wants to be able to use Davcon for this household move.  Tr. 41-42.



24.
William V. Hecker, 161 East Hemlock Road, Ephrata, Lancaster County, PA, formerly in the concrete pipe industry but now retired, testified that he anticipates a
household move from his current location in Lancaster County to another address in the Ephrata, PA, area in the very near future.  Mr. Hecker indicated several past leadership positions as chairman of a water authority and the Ephrata Economic Development Corporation and past president of Ephrata Borough Council.  He wants to be able to use Davcon for his future household move.  Tr. 45-48.



25.
Clifford Lish, 23 Cedar Creek Lane, Toms River, NJ, 08753, testified on behalf of Wheaton Worldwide Moving (Wheaton), Indianapolis Indiana, as Director of Sales.  While Wheaton is an interstate and international mover, it does receive referrals for local and intrastate moves and prefers to refer these to the nearest Wheaton agent.  Davcon is a Wheaton agent and, if Davcon receives the requisite authority, Wheaton would be referring intrastate moves for Lancaster County to Davcon.  Tr. 52-55.



26.
John Martine, 433 Cornerstone Way, Ephrata, PA, 17522, is a local real estate agent and testified that there is considerable real estate activity in Lancaster with many residential sales.  He provides lists of available household movers in Lancaster County to his clients and believes that this list should be longer.  He supports Davcon’s efforts to be included on the list.  Tr. 56-58, 61.



27.
Scott D. Gentry, 121 Cornerstone Way, Brownstown, PA, 17508, PA, in Lancaster County, testified that, while he had no plans to move, he supported Davcon’s application based on his knowledge of Davcon’s service and on free market principles.  Tr. 63‑64.  He is one of Mr. Burkholder’s neighbors.  Tr. 63.



28.
Michael R. Corrado, 118 Cornerstone Way, Brownstown, PA, 17508, testified that he anticipated a future interstate, rather than intrastate move, in the future.  Tr. 65‑66.



29.
Elaine Burkholder, 2613 Stagecoach Lane, Lancaster, PA, 17601, Mr. Burkholder’s mother, testified that she was uncertain as to any future relocation plans.  Tr. 67. 



30.
Protestants presented the testimony of Charles E. Morris, Director of Sales and Marketing at Shelly Moving and Storage (Shelly), located at 4951 Lincoln Highway, York, PA, 17406.  Shelly has authority from the Commission to transport household goods in use between points in Lancaster County and from that county to points in Pennsylvania and vice versa.  Tr. 69-70; Protestants Ex. P-1.



31.
Protestants also presented the testimony of Stephen P. Treier, President of Jack Treier, Inc. (Treier), 1457 Manheim Pike, Lancaster, PA, 17601.  Treier has authority from the Commission to transport household goods in use from points in Lancaster County to points in Pennsylvania and vice versa.  Tr. 79-80; Protestants Ex. P-2.



32.
The operating authority of the other two Protestants, Mertz and Groff, which was admitted into the record, indicates Commission authorization to provide transportation of household goods in use in designated areas of Lancaster County.  Protestants Exs. P-3 and P-4.  



33.
The household goods moving industry is somewhat seasonal, with May through September being the peak moving season.  Tr. 21-22.


34.
Existing carriers of household goods in use in Lancaster County are experiencing some difficulty in meeting peak moving season demand.  Tr. 73-74, 83-84. 



35.
If the Application is approved, existing carriers Shelly and Treier may lose business and revenue due to some diversion of traffic.  Tr. 74-75, 84.



36.
No Protestant submitted any financial data or analysis to support any loss of revenue projection as a result of approval of the Application.
DISCUSSION



The Applicant seeks approval of its Application from the Commission, as evidenced by issuance of a Certificate of Public Convenience.  As stated in Section 1102(a)(1)(i) of the Public Utility Code, 66 Pa. C.S. §1102(a)(1)(i), “[u]pon the application of any public utility and the approval of such application by the [C]ommission, evidenced by its certificate of public convenience first had and obtained, and upon compliance with existing laws, it shall be lawful:


(1)  For any public utility to begin to offer, render, furnish or supply within this Commonwealth service of a different nature or to a different territory than that authorized by:


     (i)
A certificate of public convenience granted under this part . . . .



An Order of the Commission granting an application must be based upon substantial evidence.  Dutchland Tours, Inc. v. Pa. Public Utility Commission, 19 Pa. Commw. 1, 337 A.2d 922, 925 (1975).  The term “substantial evidence” has been defined by the Pennsylvania courts as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Railway v. Pa. Public Utility Commission, 489 Pa. 109, 413 A.2d 1037 (1980).



The legal standards for approval of a motor carrier application are set forth in the Public Utility Code and Commission regulations.  Section 1103(a) of the Public Utility Code, 66 Pa. C.S. §1103(a), states as follows:
A certificate of public convenience shall be granted by order of the commission, only if the commission shall find or determine that the granting of such certificate is necessary or proper for the service, accommodation, convenience, or safety of the public.  The commission, in granting such certificate, may impose such conditions as it may deem to be just and reasonable.


The Commission has promulgated the following evidentiary criteria in 52 Pa. Code §41.14:
§ 41.14. Evidentiary criteria used to decide motor common carrier applications--statement of policy.

(a)
An applicant seeking motor common carrier authority has a burden of demonstrating that approval of the application will serve a useful public purpose, responsive to a public demand or need.

(b)
An applicant seeking motor common carrier authority has the burden of demonstrating that it possesses the technical and financial ability to provide the proposed service.  In addition, authority may be withheld if the record demonstrates that the applicant lacks a propensity to operate safely and legally.  In evaluating whether a motor carrier applicant can satisfy these fitness standards, the Commission will ordinarily examine the following factors, when applicable:


(1)
Whether an applicant has sufficient capital, equipment, facilities and other resources necessary to serve the territory requested.


(2)
Whether an applicant and its employees have sufficient technical expertise and experience to serve the territory requested.


(3)
Whether an applicant has or is able to secure sufficient and continuous insurance coverage for all vehicles to be used or useful in the provision of service to the public.


(4)
Whether the applicant has an appropriate plan to comply with the Commission’s driver and vehicle safety regulations and service standards contained in Chapter 29 (relating to motor carriers of passengers).


(5)
An applicant’s record, if any, of compliance with 66 Pa. C.S. (relating to the Public Utility Code), this title and the Commission’s orders.


(6)
Whether an applicant or its drivers have been convicted of a felony or crime of moral turpitude and remains subject to supervision by a court or correctional institution.

(c)
The Commission will grant motor common carrier authority commensurate with the demonstrated public need unless it is established that the entry of a new carrier into the field would endanger or impair the operations of existing common carriers to an extent that, on balance, the granting of authority would be contrary to the public interest.

(d)
Subsections (a) and (c) do not apply to an applicant seeking authority to provide motor carrier of passenger service under §§29.331 - 29.335 (relating to limousine service.)



In Application of Blue Bird Coach Lines, Inc., 72 PA PUC 262, 271 (1990) (Blue Bird), the Commission stated that a motor common carrier applicant has a bipartite burden of proof under 52 Pa. Code §41.14.  Applicants must demonstrate: (a) that the proposed service will serve a useful public purpose, responsive to a public demand or need; and, (b) that they possess the requisite technical and financial ability to provide the proposed service.  A showing of the inadequacy of existing service is no longer required.  Morgan Drive Away, Inc. v. Pa. P.U.C. (Morgan Drive Away, Inc.), 512 A.2d 1359 (Pa. Cmwlth. 1986); Seaboard Tank Lines, Inc. v. Pa. P.U.C. (Seaboard Tank Lines, Inc.), 93 Pa. Commw. 601, 502 A.2d 762 (1985).  Furthermore, in Blue Bird, the Commission stated that it considered “demand” and “need” as used in 52 Pa. Code §41.14(a) to be “interchangeable terms.”  Id. at 272.


In Blue Bird, the Commission provided the following discourse on the evidentiary burden in 52 Pa. Code §41.14(a), concerning public demand/need:

When, through relevant, probative, competent and credible evidence of record, a motor common carrier applicant has shown that the applicant’s proposed service will satisfy the supporting witnesses’ asserted transportation demand/need, the applicant has sustained its burden of proof under subsection 41.14 (a) by establishing that, “approval of the application will serve a useful public purpose, responsive to a public demand or need.”  E.g., Seaboard Tank Lines, Inc., . . . [Citations omitted.]. This interpretation of subsection 41.14(a) is consonant with our avowed reason for promulgating the transportation regulatory policy statement at 52 Pa.Code §41.14, namely, to eliminate monopolistic protection of existing motor carriers and to promote healthy competition among motor carriers for the purpose of assuring the availability of transportation service commensurate with the demonstrated public demand/need.

The Commission also stated in Blue Bird that:
The witnesses supporting a motor common carrier application must be legally competent and credible . . ., and their testimony must be probative and relevant to the application proceeding . . . . The supporting witnesses must articulate a demand/need for the type of service embodied in the application . . . . Moreover, the supporting witnesses must identify Pennsylvania origin and destination points between which they require transportation, and these points must correspond with the scope of the operating territory specified in the application. . . . . [citations and footnotes omitted]. 
The particular circumstances of a case determine what constitutes sufficient evidence of a public demand/need for the applicant’s proposed service. Noerr Motor Freight, Inc. v. Pennsylvania Public Utility Commission, 181 Pa. Super. Ct. 322, 124 A.2d 493 (1956), Re Purolator Courier Corp.
*      *     *

Id. at 274-275.



A frequently contested issue is whether the witnesses testifying as to need are reasonably representative of the public to whom the proposed service will be available.  The number of witnesses sufficient to support an application will vary with the circumstances of each case, such as the breadth of the intended operating authority, the population density in the intended operating territory, and the scope of the requested operating authority.  While proof of need is not required in every point of the territory for which authority is sought, an applicant seeking an expansive grant of authority must present more witnesses in order the provide the requisite cross section of the public needing the applicant’s proposed service.  Conversely, fewer witnesses are required when the territory is restricted and not populous and the applicant seeks a narrow grant of operating authority.  Blue Bird, 72 PA PUC at 274-276. 



Regarding technical fitness, in its decision in Application of Adegbola Ige, t/a Globe Limousine Service, Order, entered August 7, 1991, at Docket No. A-00108943, 1991 Pa. PUC Lexis 161, the Commission has stated:

An applicant must have the technical capacity to meet the need for the proposed service in a satisfactory fashion. An applicant must possess sufficient staff and facilities or operating skills to make the proposed service feasible, profitable, and a distinct service to the public.

Id.  1991 Pa. PUC LEXIS 161 at *7.  



In order to prove that it possesses the requisite financial fitness, the applicant should possess the financial ability to give reliable and respectable service to the public.  Applicant should own or should have sufficient financial resources to obtain the equipment needed to perform the proposed service.  Re Perry Hassman, 55 PA PUC 661, 662 (1982).



After an applicant for motor carrier authority has met its burden of proving public demand or need and fitness, the next consideration is whether the record demonstrates a lack of propensity on the part of the applicant to operate safely and legally.  This finding must be based upon the totality of a record which demonstrates conclusively that an applicant will not operate safely or legally.  The applicant does not have an affirmative duty to prove that it will operate safely and legally.  Application of Harrisburg Taxicab & Baggage Company, t/a Yellow Cab Company (Harrisburg Yellow Cab), Docket No. A-00079143F0008 Am-E, Opinion and Order entered June 13, 1997, slip. op. at 11.


If the totality of the record fails to establish a lack of propensity to operate safely and legally, and the public demand and fitness requirements are met, then the applicant is entitled to a grant of authority commensurate with the demonstrated public need, unless it is shown that the entry of a new carrier into the field would endanger or impair the operations of existing common carriers to such an extent that, on balance, the granting of authority would be contrary to the public interest.  52 Pa. Code §41.14(c).  The burden of proof concerning endangerment or impairment, which is placed upon Protestants, is quite heavy.  Morgan Drive Away, Inc.;  Seaboard Tank Lines, Inc., supra.  It is not satisfied by showing mere diversion of traffic volume. Blue Bird, 72 PA PUC at 286.



It is within these parameters that a motor common carrier application case must be decided.  Using these criteria, I find, for the reasons set forth herein, that Davcon has met its burden of proof  concerning public demand or need and fitness, that the totality of the record fails to establish a lack of propensity to operate safely and legally, and that the Protestants have not met their burden of proof concerning endangerment or impairment.  Therefore, Davcon’s Application should be granted.
Useful Public Purpose and Responsive to Demand or Need – §41.14(a) 
Applicant’s Case 


Applicant presented the testimony of its president David R. Burkholder, who started Davcon as a relocation service in Lancaster County in 1999.  Davcon currently holds authorization to transport property pursuant to a certificate of public convenience issued by the Commission on March 28, 2001, at Docket No. A-00117540.  Davcon also holds authority from the Federal Bureau of Highways at MC 87113, with a U.S. Department of Transportation number (#70719).  Davcon became a Wheaton agent in June 2003 and has since provided interstate and international moving services.  Applicant Ex. 1, ¶¶2, 5, 10, Attach. 2.


After Worldwide Transportation Experts, Inc., t/d/b/a Fritz Moving Company, Inc. (Fritz) ceased operations in 2005, Mr. Burkholder saw an opportunity and explored the need for an additional household goods carrier in Lancaster County.  He obtained statistics from the
Lancaster County Planning Commission on residential home sales, new home sales, new construction,
 and population estimates
 and observed that these numbers were all trending

upward.  These statistics, together with the Fritz exit from the market
 and Davcon’s prior

experiences with property and interstate moves, convinced the Applicant to apply for household

goods authority in Lancaster County.  Tr. 12-13.  


In support of a public demand or need for its service, Applicant also presented ten (10) public witnesses.  These witnesses generally testified as to either the need or desire for more household goods movers in Lancaster County and/or the desire to use/recommend the Applicant’s service for an intrastate move in the near future. Tr. 26-30, 32-42, 45-48, 56-61, 63.  In addition, a representative of Wheaton testified that it would refer Lancaster County moves to its agent, Davcon, if Davcon is authorized to provide these services.  Tr. 52-55.


In its Main Brief, Davcon argued that it had presented sufficient representative proof of public demand or need, in accordance with the Commission criteria set for the in Blue Bird, supra.  It referenced the testimony of its supporting witnesses, and emphasized that these witnesses included individuals and entities such as Wheaton which established significant public demand beyond individual needs.  Applicant Main Brief (M.B.), pp. 8-12.  Applicant asserted that this testimony was supplemented and supported with statistical evidence on population, growth, and number of home sales in Lancaster County.  Applicant M.B., pp. 8, 13.


Davcon contended that, while the operating rights of Fritz had been transferred to another carrier,
 the purchaser of Fritz’s operating rights did not currently appear as a competitive service provider.  Tr. 75; Applicant M.B., p. 16.  It averred that at least one Protestant had acknowledged difficulties in meeting needs during the peak season (Tr. 84), and
that other witnesses expressed service needs that were not being met by current providers.  Applicant M.B., pp. 9-10, 14, 16.



Applicant cited to several cases in which need was established throughout the territory sought to be served by a representative sampling of witnesses.  It emphasized cases holding that applicants are not required to establish a public demand/need for the proposed transportation in each and every point within the proposed service area, but that it is sufficient to show a representative demand generally throughout the area.  See, e.g., Morgan Drive Away, Inc. supra, 512 A.2d at 1361; Purolator Courier Corp. v. Pa. P.U.C., 51 Pa. Commw. 377, 414 A.2d 450, 452 (1980); Blue Bird, supra at 276; see also, Applicant M.B., p. 10.  Applicant averred that its witnesses reflected a sufficient representative sampling of public demand in its requested territory.



Davcon cited to O.D. Anderson, supra, wherein an applicant had sought authority to provide group and party service between all points in Pennsylvania lying on and west of a line which is five statute miles east of U.S. Highway 219, to all points in Pennsylvania.  No evidence as to need was presented by that applicant for many of the counties encompassed by the application.  The protestant therein had argued that need or demand must be established on a county-by-county basis.  The Commission rejected this argument and held that a representative sampling was sufficient.



Applicant also cited to additional cases which found an adequate showing of need in the requested territory area based on limited numbers of witnesses.  Applicant M.B., pp. 11-13.  For example, in Harrisburg Yellow Cab Company, supra, the Commission found, according to the Applicant, that need had been established for the bulk of suburban Harrisburg, based upon the testimony of ten public witnesses.  In Application of ATM Corporation,
 the Commission concluded that the need testimony of three public witnesses, who were businesses using limousines for their clients, was sufficient to support a grant of authority from points in Allegheny County to all points in Pennsylvania and vice versa.  In Application of Primo Limousine Company, Inc.,
 the Commission found that the testimony of one witness was sufficient.  In Application of Hagey Coach, Inc.,
 ten witnesses were found to be sufficient for the greater Philadelphia area with over two million people, as many of the witnesses represented larger organizations having a greater demand.  The Commission noted in each of these cases that the witnesses had established public need/demand generally throughout the territory in accordance with the Blue Bird criteria, but that the particular circumstances of a case would determine what constitutes adequate evidence of need.
  



Applicant noted that, as in Hagey, supra, several of Davcon’s supporting witnesses represented larger organizations, and that this factor was important to a finding of need in Hagey, despite the limited number of witnesses.  Davcon asserted that the territory it was seeking was considerably smaller and less populated than in Hagey, and thus, Davcon’s evidence of need throughout its territory had clearly been established.  Applicant M.B., pp. 17-18. 



Applicant emphasized that the goal of transportation regulation is not to guarantee a monopoly or freedom from competition, but at all times to serve the public interest.  It cited to Pa. P.U.C. v. Purolator Courier Corporation,
 in which the Commonwealth Court, quoting from
Merz White Way Tours v. Pa. P.U.C.,
 held that the amount of competition which will best serve the public interest is a matter within the discretion of the Commission. 



Based upon applicable legal principles and regulatory policy, Davcon concluded that it had presented a strong case of need for additional household goods moving service in Lancaster County.  It interpreted the Commission’s decisions as showing a trend to grant broader authority to afford the public the availability of service, particularly where public demand is not

being met.  Thus, according to Applicant, it has met the burden of proof as to need, and, as other requirements had been met, its requested authority should be granted.      

Protestants’ Case


Protestants presented the testimony of Charles E. Morris, Director of Sales and Marketing at Shelly Moving and Storage (Shelly), and Stephen P. Treier, President of Jack Treier, Inc. (Treier).  Tr. 69-70, 79-80.  Protestants Groff and Mertz appeared through their counsel, but did not present any witnesses. 



Mr. Morris testified that Shelly performs interstate and intrastate household goods moving for the residents of Lancaster County.  On a move count basis, greater than 50% of Shelly’s moves are intrastate.  Shelly has thirty (30) moving vehicles in use in Pennsylvania and has seventy‑five (75) full-time employees.  Tr. 70-73. 



In response to Davcon’s contentions of need, Mr. Morris indicated that Shelly had been able to meet 95% of demands for household goods service.  He acknowledged limited high

volume times where problems in meeting demand might occur.  In his opinion, the number of movers currently serving Lancaster County was sufficient, and even with the current number of carriers, Shelly was experiencing increasing difficulty in making its profit.  Tr. 73-74.  He indicated that current competitive carriers in the area were Treier, Groff, and Mertz, and Parks out of Harrisburg.  Tr. 73.   



According to Mr. Morris, the Fritz closure last year did not have a major impact upon Shelly’s business, as Fritz was not then a major competitor in Lancaster County.  Mr. Morris believed that Fritz was doing most of its business out of Reading at the time of closure.  Tr. 74.  



Stephen P. Treier testified that Treier is a full-service moving company which performs local, intra and interstate, international, and commercial moving in Lancaster County.  It has approximately twenty-five (25) moving vehicles and employs forty (40) people on a full-time basis.  Tr. 80, 82.  



Mr. Treier agreed with Mr. Morris that the Fritz closure did not have a significant impact on the moving business in Lancaster County and that Fritz was not one of his major competitors at the time of closure.  Tr. 83.  He acknowledged the seasonality of the moving business, and that there were selected periods of time during the summer peak season which presented challenges for his company.  Tr. 83-84.  However, he believed that existing carriers were able to meet the demand in Lancaster County and referred to Pastor Long’s experience as an

example of Treier’s ability to provide service when needed.  Tr. 84.  Mr. Treier emphasized that his company stands ready, willing, and able to meet the public’s household goods moving needs.  Tr. 85.  



In their Main Brief, Protestants challenged the Applicant’s assertion that it had established public demand or need.  Protestants cited to Blue Bird, and its interpretation of the level or standard of evidence needed to show public demand or need in accordance with 66 Pa. C.S. §1103 and 52 Pa. Code §41.14(a).  According to Protestants, the Commission in Blue Bird held that supporting witness testimony must be relevant, legally competent and credible.  Further, the witnesses must testify with respect to tangible and personal transportation needs between specific points of origin and destination, and unavailability of existing carriers to meet these needs.  Protestants M.B., p. 13.



Protestants characterized the Applicant’s witnesses as expressing, at most, a desire or preference for Applicant’s service or for more freedom of choice, rather than an immediate, personal need for a household goods mover.  Protestants also stressed that the supporting witnesses were basically friends, neighbors, relatives, and business associates of Mr. Burkholder (Applicant’s President), and inferred that this testimony would somehow be less reliable than that provided by persons unconnected to the Applicant.  Thus, according to Protestants, Applicant presented no tangible evidence having rational probative force that any need exists for the approval of the Application.  Protestants M.B., pp. 14-15.  



In addition, Protestants responded to the Applicant’s contention that the removal of Fritz from the household goods moving market last year had created a void which needed to be filled by another carrier.  They indicated that the Fritz rights had been transferred to another carrier, and thus, any void had already been filled.  However, they further indicated that Fritz had not been a major competitor in Lancaster County, and that the 2003 Fritz revenue figures introduced by the Applicant (Applicant Ex. 3) were misleading in that they did not show the breakdown between Lancaster and Berks County operations.  Protestants contended that Fritz was domiciled in Berks County towards the end of its operations, and also had more limited authority in Lancaster County in terms of territory than in Berks County.
  They emphasized testimony that the existing carriers were able to handle available Lancaster County household goods traffic without difficulty.  Protestants M.B., pp. 15-16.



In their Reply Brief, Protestants responded to the Applicant’s Main Brief argument concerning the promotion of “healthy competition.”  According to the Protestants, considerations of “healthy competition” and the extent to which competition would be permitted are only relevant after an applicant has established need for the service.  It reiterated its argument that the Applicant must present evidence of tangible, present personal needs for its service, and failed to do so.  Accordingly, Protestants urged the denial of the Application.

ALJ Determination


I have carefully considered the parties’ arguments and conclude, for the following reasons, that the Applicant has established a public demand or need for its service.



First of all, Protestants have not disputed the sufficiency of Applicant’s evidence of need with respect to the number of witnesses presented for the requested territory.  I note that the Applicant cited to several Commission cases which had found a representative sampling based upon fewer witnesses than was presented herein.  I further realize that some witnesses, particularly Wheaton, represented a larger public need than was represented by those witnesses testifying as individuals.  Accordingly, I conclude that the number of witnesses was sufficient for purposes of this Application.



Protestants’ primary opposing argument is that, under the Blue Bird criteria, Applicant must present witnesses which express a tangible, present personal need for household goods transportation, and that it failed to do so.  However, the Commission has recently rejected this formulaic approach with respect to need for household goods moving in Application of Williamsport Moving Company, Inc., t/d/b/a Keystone Relocation (Williamsport), Docket No. A-00089650F0002AmE, Opinion and Order entered July 27, 2004.



In Williamsport, the protestants in a household goods application case had argued, similar to the Protestants herein, that supporting witness testimony as to need was too indefinite to satisfy the Blue Bird criteria.  The supporting witnesses in Williamsport case had generally testified that they might have a need for a household goods mover in the foreseeable future.  The Commission recognized the need to be flexible with respect to evidentiary standards due to the transient nature of need for household goods service, and held that the supporting testimony must be viewed in this light.



In Application of Raymond J. Coll (R.J. Coll), Docket No. A-00119828, Opinion and Order entered November 22, 2004, slip. op. at 7-8, the Commission further clarified the approach to household goods carrier need testimony that it had approved in Williamsport:

Our recent decision in Williamsport noted that need testimony for household goods was difficult to produce, given the sporadic and immediate nature of household goods service.  Typically, people that need that type of service do not have an ongoing need.  When they do require this type of service, the need is immediate, and they will not wait for a new entrant to obtain a certificate to provide that service.  Accordingly, we observed that household goods need evidence must be viewed in a fashion “commensurate with the nature of the service to be provided.”  Williamsport, slip. op. at 9.

Thus, Williamsport stands for the proposition that we will not require a rote, formulaic approach to need testimony in household goods applications.     



In Williamsport, supra, the Commission found that the testimony of four witnesses who might have a need for household goods movers in the foreseeable future, when coupled with statistical evidence of area growth, was sufficient to substantiate a finding of need for additional household goods moving service.  In the instant case, Davcon similarly presented statistical evidence of growth in Lancaster County, including evidence that the number of building units had grown by 39% since 1995 and that the county population was projected to grow anywhere from 21% (low estimate) to 28% (high estimate) by 2030.  Applicant Ex. 1, Attach. 8.  Davcon also presented evidence from a local real estate agent that 6,000 homes sold in Lancaster County during 1995.  Tr. 57.  The use of statistical data to support witness testimony of need was determined to be the correct approach in Williamsport and R.J. Coll, supra. 



In addition to unrebutted statistical evidence, Davcon presented even stronger testimonial evidence of public demand/need than was found to be sufficient in Williamsport in that two of its witnesses, Thomas T. Becker and William V. Hecker, definitely anticipated near future household moves wherein they would use the Applicant’s service if available.  These two witnesses, both of whom reside in Lancaster County, also indicated that their future anticipated moves would be within Pennsylvania; thus satisfying the Blue Bird criteria that witnesses identify points of origin and destination for moves within the requested service area.  



Applicant presented other supporting witnesses with anticipated future household moves who would use Davcon’s services at that time.
  Pastor David Lamar Long anticipated a possible household move from his present location in Stroudsburg, PA, back to Lancaster County in the near future.  Tr. 28.  Matthew Samley, a partner in a downtown Lancaster law firm, anticipated the future hiring of one or two associates from either Widener and/or Dickinson School of Law within Pennsylvania, and moving these associates to the Lancaster area.  Tr. 32-35.  In addition, Davcon is a local agent for Wheaton Worldwide Moving, the seventh largest van line in the United States, and provides interstate and international household moves.  Tr. 54; Applicant Ex. 1.  Clifford Lish, Wheaton’s Director of Sales, testified that Wheaton would be referring inquiries for intrastate household moves in Lancaster County to Davcon, if the Applicant is authorized to provide this service.  Tr. 55.  The Commission in Williamsport (slip. op. at 17) recognized the logic of extending business operations intrastate in the same area wherein an applicant already has a market presence for interstate service, and recognized that this permits a more complete offering of service to the public.



Also, Applicant presented testimony from two supporting witnesses (John Martine and Scott D. Gentry) who believed that there should be more choice of providers.  Tr. 57, 61, 63-64.  The Commission has previously recognized that the testimony of witnesses searching for more choice in their transportation options could be accepted as evidence of a public demand or
need for additional service.  See, Primo Limousine, supra; Application of Krise Transport, Inc., Docket No. A-00109607, Opinion and Order entered September 22, 1995.



Given this testimonial and statistical support for need, it is my opinion that the Applicant Davcon has established public demand/need under the flexible standard enunciated in Williamsport and even under the traditional need standard as found in Blue Bird.  Davcon has presented concrete public demand/need evidence from supporting witnesses who would use its service if available for moves originating in Lancaster County and terminating either within Lancaster County or Pennsylvania and has supplemented this evidence, as instructed in Williamsport and R.J. Coll, with statistical evidence of consistent past growth and anticipated future growth in Lancaster County.  I will, however, respond below to Protestants’ other arguments in opposition to a finding of need. 



Protestants appear to contend that the Applicant must show that any existing need cannot be met by existing carriers, in order to prevail.  According to the Protestants, the existing carriers were clearly and unequivocally able to handle the existing traffic without difficulty.  Protestants M.B., pp. 14-16.  However, a showing of inadequacy of existing service is no longer required.  Morgan Drive Away, Inc., supra.  Therefore, the proper inquiry is not whether existing carriers can handle any established need, but whether the Applicant has established a public demand or need for its proposed service.  As indicated above, Applicant has done this.  



In the Williamsport, supra, Initial Decision, Administrative Law Judge Schnierle (ALJ Schnierle) considered a legal argument similar to that raised by Protestants herein.  In that case, the protestants had cited to Application of Louderback Transportation Co.( Louderback), 48 PA PUC 524 (1975), as support for their position that, despite evidence of increasing need for the service, an applicant must still show that existing service does not satisfy the need.  ALJ Schnierle rejected this argument, ruling that Louderback had been decided prior to Morgan Drive Away, Inc., and that proof of inadequacy of existing service was no longer required.  The Commission subsequently adopted ALJ Schnierle’s Initial Decision without modification on this issue, in its Opinion and Order.  See, Williamsport, p. 18. 



Furthermore, while a showing of inadequacy of service is no longer required, the Applicant did present the testimony of Pastor Long, who was unable to obtain commitments from more than two movers for his household move in 2005, and had difficulty obtaining the second estimate.  Also, both Mr. Morris and Mr. Treier acknowledged some difficulties in meeting peak moving season demand.  The Commonwealth Court, in Morgan Drive Away, Inc., recognized that the provision of timely service during peak season was evidence of a need for additional service.  512 A.2d at 1361.  


Protestants also contended that, because Applicant’s supporting witnesses were friends, neighbors, and relatives, and business associates such as Applicant’s banker and Wheaton, the testimony was not credible and should be disregarded.  This argument has been previously rejected by the Commission in ATM Corporation, supra.  In that case, protestants had filed exceptions claiming that the ALJ erred in giving consideration to three witnesses’ testimony which did not constitute credible evidence of public demand or need.  In support of this contention, protestants argued that two of the witnesses had a substantial business relationship with the applicant and the other was a personal friend.  ATM Corporation, slip. op. at 4.  The Commission rejected this contention, stating that a witness’s social or business relationship with an applicant does not necessarily mean that the testimony given is not credible, unreliable or deserving of no weight.  Indeed, the Commission found no fault with the ALJ’s determination that the testimony was credible and that it articulated a demand/need for the proposed service.  ATM Corporation, slip. op. at 7-8.


A similar argument concerning witness bias was also raised in R.J. Coll, and the Commission again rejected any automatic disqualification.  R.J. Coll (slip. op. at 8-10).  The Commission referenced well-settled case law indicating that many factors, including personal bias, may be considered by the trier of fact in determining the weight to be afforded the testimony.  Danovitz v. Portnoy, 399 Pa. 599, 161 A.2d 146 (1960).    



I have considered that most of the witnesses herein have some ongoing personal or business relationship with the Applicant, but, consistent with ATM Corporation, supra, I did not conclude that the testimony should be given little weight solely as a result of this connection.  I did disregard the testimony of two witnesses (Michael R. Corrado and Elaine Burkholder) who indicated that their future household moves would either definitely or potentially be out of state.  Tr. 65-67.  I also did not give weight to the testimony of Robert Bruce Myers, the Bank representative, as he indicated that the Bank did not choose the movers for its relocated employees and there is no evidence that the Bank would pay for these relocations.  Tr. 39; see also, R.J. Coll, supra, slip. op. at 7-8.  I considered the remaining supporting witness testimony as being relevant to the proceeding and found the witnesses presenting this relevant testimony to be competent and credible.



Protestants further argued that Davcon’s witnesses have enunciated a preference for one carrier over another rather than a need.  It cited to Re: Donald B. and Effie G. Fisher (Fisher), 51 PA PUC 735 (1978), as holding that the concept of need requires more than mere desire or preference.  Protestants M.B., p. 14.  I have previously addressed why I have concluded that the Applicant has established need for the service.  However, I note that in Fisher, a case which pre-dated Morgan Drive Away, Inc., the Commission denied the application due to failure of the applicants to show a need which existing carriers could not adequately fill.  As stated, above, applicants are no longer required to prove inadequacy of existing service in order to establish a need for the service.



As a final point, Protestants claimed that the removal of Fritz from the market was not a factor to be considered herein.  I agree.  The operating rights of Fritz have been transferred to Holman, as there is no clear record evidence as to the extent that Holman has been or will be exercising those rights in Lancaster County.  There is evidence that Holman’s predecessor, Fritz, operated primarily out of Berks County towards the end of its operation.  In any event, I conclude that Applicant has established public demand/need in Lancaster County for the service by substantial evidence of record.

Technical Fitness—§41.14(b)
Applicant’s Case


Mr. Burkholder presented evidence as to Davcon’s technical fitness through prepared direct testimony admitted into the record as Applicant Exhibit 1.  In that document, Mr. Burkholder summarized his over twenty-five (25) years of experience in the moving and storage business, including his more recent association with Wheaton as an agent for national and international moves.  That document and further testimony from Mr. Burkholder also provided information on the Applicant’s available facilities, equipment, and personnel to perform household goods moving service.  Tr. 20-21; Applicant Ex. 1, ¶¶8, 9.  Evidence of insurance coverage was submitted as Applicant Ex. 2.

Applicant has a satisfactory safety rating from the Commission as an intrastate carrier of property.  Tr. 16; Applicant Ex. 1, Attach. 7.  It performs daily inspections and preventative maintenance of its vehicles every 5,000 miles.  Applicant also has monthly safety meetings with its drivers and a bonus program for safe driving.  Applicant Ex. 1, ¶9.



Applicant requires that its drivers pass physicals and there is mandatory drug testing.  In addition, an investigation firm performs a background check on each prospective employee.  Tr. 23‑24.  



In its Main Brief, Applicant asserted that it should be found to be technically and financially fit as there was no real challenge to its proposed service on the basis of fitness.  Moreover, Applicant contended that, as a currently certificated carrier, it is presumed to be fit.  Applicant cited to Re Klassic Kids, Inc., 74 PA PUC 779 (1991); Re Friedman’s Express, Inc., 70 PA PUC 402 (1989); and Re V.I.P. Travel Service, Inc., 56 PA PUC 625 (1982).  It averred that Protestants had not submitted evidence to overcome this presumption.  It averred that the evidence of its technical experience in the transportation arena is unequivocal and extensive, and its personnel, maintenance, and safety programs are all consistent with Commission requirements.  Applicant M.B., pp. 18-19; Applicant Ex. 1, ¶9.

Protestants’ Case


The Protestants did not contest Applicant’s technical fitness to provide the proposed service.

ALJ Determination



As the Applicant addressed technical and financial fitness in a combined manner, I will also address financial fitness, in combination with technical fitness, and reach a determination as to both aspects of fitness below. 

Financial Fitness—§41.14(b)
Applicant’s Case


Applicant submitted a packet of financial statements, prepared for Davcon by Professional Tax & Accounting Services, Ltd., 326 West Main Street, New Holland, PA, 17557.  Applicant Ex. 1, Attach. 6.  These documents were admitted into the record without objection.  Tr. 22.  The financial packet included Davcon’s 2005 federal tax return, which showed a gross profit, before deductions, of $499,493.  Income statement data and balance sheet data (raw data) were also included in the packet.



As mentioned above, the Applicant asserted that it should be presumed to be financially fit as it is a currently certificated carrier.  Also, it argued that evidence of its financial fitness is clear and unrebutted.  Applicant M.B., p. 19. 
Protestants’ Case


The Protestants did not contest Applicant’s financial fitness to provide the proposed service.

ALJ Determination


As stated previously, the Applicant has the burden of proving that it possesses the requisite technical and financial ability to provide the proposed service.  66 Pa. C.S. §332(a); 52 Pa. Code §41.14(b); Blue Bird, supra.  



Applicant has asserted that it should be presumed to be technically and financially fit, as it is currently a certificated carrier.  It cited to Re Klassic Kids, Inc.; Re Friedman’s Express, Inc.; and Re V.I.P. Travel Service, Inc.; supra, in support of its contention.  I have reviewed these cases and have also considered two additional Commission decisions ( Harrisburg Yellow Cab, supra; and Application of Terry J. Kovach
) concerning the presumption of fitness.  With the exception of Re Klassic Kids, Inc. (which involved an initial request for common carrier authority), these cases appear to involve a request for territorial expansion rather than, as in the instant case, a request for an additional type of authority.  However, the case language appears to apply the presumption of fitness to applications which involve requests for operating rights in addition to those already included in an existing certificate of public convenience.  Thus, I conclude that the presumption of fitness should apply in the instant situation.



I find that, even if the presumption of fitness did not apply, Applicant has met its burden of proof with respect to technical and financial fitness under the criteria of 52 Pa. Code §§41.14(b)(1) through (4) and (6).  Applicant’s president has over twenty-five years of experience in the moving and storage business and he has been operating Davcon as a successful

relocation business for the past several years.  Applicant provides national and international household moves as an agent of Wheaton, and also provides national account moves, local office moves and packing services.  It performs background checks of prospective employees and requires physicals and mandatory drug testing for drivers.  It has daily safety checks and a
preventative maintenance program for its vehicles and safety programs for its drivers.  There is no evidence that Applicant or any of its drivers have been convicted of a felony or crime of moral turpitude and remain subject to supervision by a court or correctional institution.  Applicant’s technical and financial fitness have been unrebutted and unopposed by the Protestants.  However, Protestants have contested the Applicant’s legal fitness, under 52 Pa. Code §41.14(b)(5), and that issue will be addressed below.

Lack of propensity to operate safely and legally—§41.14(b)



Since the Applicant has met its burden of proving public demand or need and technical and financial fitness, the next consideration is whether the record demonstrates a lack of propensity on the part of the Applicant to operate safely and legally.  As stated previously, the Applicant does not have an affirmative duty to prove that it will operate safely and legally.  Rather, a finding of lack of propensity to operate safely and legally must be based upon the totality of the record.  See, Harrisburg Yellow Cab, supra. 

Applicant’s Case


As mentioned previously, Applicant has a Satisfactory safety rating based upon a safety fitness review by the Commission’s Motor Carrier Enforcement Division Safety Office.  Applicant contended that its vehicle maintenance and driver safety programs are consistent with Commission requirements. Thus, Applicant contended that it had shown the propensity to operate safely.  Tr. 16; Applicant Ex. 1, ¶¶9, 13, Attach. 7; Applicant M.B., p. 19.



Applicant acknowledged that it did provide one unauthorized intrastate move, for which it was fined $250 by the Commission at Docket No. A‑00117540C0501.  Davcon paid the fine and has since instituted operational changes to avoid future unauthorized activity.  Tr. 16-17, 24-25.



In its Main Brief, Davcon asserted that the standard for finding a lack of propensity to operate safely and legally is that an applicant demonstrate a persistent disregard for, flouting of or defiance of the Public Utility Code.  Applicant asserted that the record, which shows only one violation and a small fine, does not indicate a persistent defiant course of conduct.  It indicated that there is no record evidence of any current illegal transportation.  Applicant M.B., p. 19.

Protestants’ Case


In their Main Brief, Protestants asserted that the Applicant is not unfamiliar with the Public Utility Commission and presently holds general commodity property authority from the Commission.  Protestants noted that the Applicant also had filed a previous application to transport household goods, which was subsequently withdrawn and the proceeding marked closed on September 25, 2002.  Tr. 18, 25.  A few years after Applicant had withdrawn the application for authority to transport household goods, it was fined by the Commission for illegal transportation of household goods at Docket No. A-00117540C0501.  Protestants argued that under these facts and circumstances, it would appear that the Applicant lacks a propensity to operate safely and legally and that the Application should therefore be denied.  Protestants M.B., p. 12.  Protestants cited to no authority for their position.

ALJ’s Determination


In ATM Corporation, slip. op. at 9, the Commission indicated that it had in numerous instances found an applicant to be fit even though the applicant had violated the Commission’s regulations a number of times.  In regard to prior illegal operation, the Commission stated as follows:

It is well settled that in order for the Commission to conclude that an Applicant lacks a propensity to operate legally, the evidence of record, taken as a whole, must demonstrate that an Applicant has a persistent disregard for, flouting, or defiant attitude toward the Public Utility Code, or the orders and regulations of the Commission.  [citing to]  Application of Central Transport, Inc., Docket No. A-00108155 (Order entered June 26, 1992).



I conclude that the evidence of record, taken as a whole, does not demonstrate that the Applicant has a persistent disregard for, flouting, or defiant attitude toward the Public Utility Code, or the orders or regulations of the Commission.  There is evidence of only one violation, for which a small fine was paid.  Also, I find it important that the Applicant has taken positive steps towards preventing future violations by implementing internal changes to, for example, its procedure for handling in-coming calls.  Applicant informs potential customers up front that it cannot provide the truck or the drivers for local household moves; however, it may provide labor, material and certain equipment to assist with the move.  Tr. 17, 25. 



I note that there is no evidence of unsafe operation and the Applicant has most recently received a Satisfactory safety rating from the Commission.



Accordingly, I conclude that the record as a whole does not demonstrate a lack of propensity, on the part of the Applicant, to operate safely and legally.

Endanger or Impair Existing Operations—§41.14(c)



Since the totality of the record fails to establish a lack of propensity to operate safely and legally, and the public demand and fitness requirements are met, the Applicant is entitled to a grant of authority commensurate with the demonstrated public need, unless it is shown that the entry of the new carrier into the field would endanger or impair the operations of existing carriers to such an extent that, on balance, the granting of authority would be contrary to the public interest.  52 Pa. Code §41.14(c).  The amount of competition which will best serve the public interest is a matter within the discretion of the Public Utility Commission.  Pa. P.U.C. v. Purolator Courier Corporation, 24 Pa. Commw. 301, 355 A.2d 850 (1976).
Applicant’s Case


Applicant correctly stated that the Protestants have the burden of proving that entry of a new carrier would endanger or impair existing operations so that, on balance, the

granting of the authority would be contrary to the public interest.  Morgan Drive Away, Inc., supra.  It characterized this burden as quite heavy, and cited to Re Myers Chemical Transport, Ltd. (Myers), 73 PA PUC 24 (1990), as concluding that “[o]nly the threat of unrestrained and destructive competition which is inimical to the public interest precludes the grant of an application pursuant to subsection 41.14(c).”  The mere potential for diversion of traffic volume from existing carriers to an applicant is insufficient to sustain the protesting carriers’ burden of proof.  Myers at 31. 


 Applicant asserted that the Protestants had presented no evidence which would permit a finding that the grant of the Application would result in destructive competition.  It indicated that there was no substantiated claimed financial harm and no attempt to equate any perceived harm to any Protestant to damage to the public interest.  It characterized the Protestants’ case as an attempt to restrict competition without any justification for doing so.  Applicant M.B., pp. 19-21.

Protestants’ Case 



During the hearing, the Protestants had presented the testimony of Charles E. Morris, Shelly’s Director of Sales and Marketing, who testified that even with the current number of carriers, Shelly was experiencing increasing difficulty in making its profit.  Mr. Morris believed that approval of the Application would be detrimental to Shelly due to possible traffic diversion.  Tr. 74-75.  



Protestants also presented the testimony of Stephen P. Treier, President of Jack Treier, Inc., who testified that approval of the Application would detract from the return on investment in the business.  Tr. 84.



Protestants did not brief this issue as their position was that the Applicant had not demonstrated need for the service, and therefore, the burden of going forward to show impairment did not shift.  Protestants M.B., pp. 16-17. 

ALJ Determination


Since I have concluded that the Applicant did establish need and fitness, the burden of going forward did shift to the Protestants to prove destructive competition under 52 Pa. Code §41.14(c).  



When the parties have been ordered to file briefs and fail to include issues, the unbriefed issues may properly be viewed as having been waived.  Jackson v. Kassab, 2002 Pa. Super. 370, 812 A.2d 1233 (2002), appeal denied, 825 A.2d 1261, 2003 Pa. LEXIS 1128 (Pa. 2003).  



In any event, I agree with the Applicant and conclude that the Protestants have failed to show that Applicant’s entry into the field would endanger or impair existing operations so that, on balance, the granting of authority would be contrary to the public interest.  The only evidence submitted by the Protestants is that they might lose some business and revenue.  A mere diversion of traffic volume is not sufficient to meet the standards of 52 Pa. Code §41.14(c).  Blue Bird, supra 72 PA PUC at 286.
Just and Reasonable Conditions to Grant of Certificate – 66 Pa. C.S. §1103(a)



Section 1103(a) of the Public Utility Code, 66 Pa. C.S. §1103(a), provides authority for the Commission to place just and reasonable conditions upon the granting of a certificate of public convenience.  A just and reasonable condition for the granting of a certificate to Davcon is that the exercise of any right granted therein should be contingent upon payment of any outstanding Public Utility Commission annual assessments and/or civil penalties.
Conclusion


For all the above reasons, I conclude that the Application of Davcon for the additional right to transport, as a common carrier, by motor vehicle, household goods, in use, between points in the County of Lancaster, and from points in said county, to points in Pennsylvania, and vice versa, should be approved.  The exercise of any right granted by the certificate should be conditioned upon satisfaction by the Applicant of all obligations due for payment of Public Utility Commission annual assessment and/or civil penalties.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and subject matter of this proceeding.  66 Pa. C.S. §§102, 1102(a)(1)(i), 1103.



2.
Applicant has the burden of proof as to public need or demand and as to technical and financial fitness.  66 Pa. C.S. §332(a), 52 Pa. Code §41.14(a) and (b); Application of Blue Bird Coach Lines, Inc. (Blue Bird), 72 PA PUC 262, 271 (1990).



3.
Applicants are not required to establish a public demand/need for the proposed transportation in each and every point within the proposed service area, but it is sufficient to show a representative demand generally throughout the area.  Morgan Drive Away, Inc v. Pa. P.U.C. (Morgan Drive Away, Inc.), 512 A.2d 1359 (Pa. Cmwlth. 1986); Purolator Courier Corp. v. Pa. P.U.C., 51 Pa. Commw. 377, 414 A.2d 450 (1980); Blue Bird, supra, at 276.



4.
Evidence as to need for household goods moving service is to be viewed in a manner which is commensurate with the nature of the service to be provided, and a rote, formulaic approach will not be required.  Application of Williamsport Moving Company, Inc., t/d/b/a Keystone Relocation, Docket No. A-00089650F0002AmE, Opinion and Order entered July 27, 2004;  Application of Raymond J. Coll, Docket No. A-00119828, Opinion and Order entered November 22, 2004.



5.
Applicants for transportation service are not required to prove inadequacy of existing service.  Morgan Drive Away, Inc., 512 A.2d 1359 (Pa. Cmwlth. 1986); Seaboard Tank Lines, Inc. v. Pa. P.U.C. (Seaboard Tank Lines, Inc.), 93 Pa. Commw. 601, 502 A.2d 762 (1985).  


6.
The amount of competition which will best serve the public interest is a matter within the discretion of the Public Utility Commission.  Pa. P.U.C. v. Purolator Courier Corporation, 24 Pa. Commw. 301, 355 A.2d 850 (1976).  



7.
Applicant has sustained its burden of proving that approval of the Application will serve a useful public purpose, responsive to a public demand or need, throughout its requested territory.  52 Pa. Code §41.14(a); Blue Bird, supra; Application of Hagey Coach, Inc., Docket No. A-00111703F0001, Am-A, Opinion and Order entered August 26, 1997.

.


8.
Applicant has sustained its burden of proving that it possesses the technical and financial ability to provide the proposed service.  52 Pa. Code §41.14(b); Application of Adegbola Ige, t/a Globe Limousine Service, Docket No. A-00108943, 1991 Pa. PUC LEXIS 161; Re Perry Hassman, 55 PA PUC 661, 662 (1982).


9.
The evidence of record, taken as a whole, does not demonstrate that the Applicant lacks a propensity to operate safely and legally.  52 Pa. Code §41.14(b); Application of Harrisburg Taxicab & Baggage Company, t/a Yellow Cab Company, Docket No. A-00079143F0008 Am-E, Opinion and Order entered June 13, 1997. 



10.
Protestants have the burden of proof but failed to prove that the entry of a new carrier in the field would endanger or impair the operations of existing carriers to an extent that, on balance, the granting of the authority would be contrary to the public interest.  52 Pa. Code §41.14(c); Morgan Drive Away, Inc.; Seaboard Tank Lines, Inc., supra.



11.
Since Applicant has sustained its burden of proof, the Application should be approved, and the exercise of any right granted thereby should be conditioned upon payment of outstanding annual Commission assessments and civil penalties, if any.  66 Pa. C.S. §1103(a).

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Application of Davcon Packing Services, Ltd., t/d/b/a/ Davcon Relocation Services, at Docket No. A-00117540F0003 be and is hereby approved and that the certificate issued to Applicant at Docket No. A-00117540, on March 28, 2001, as amended, be further amended to include the following rights:
To transport, as a common carrier, by motor vehicle, household goods, in use, between points in the County of Lancaster, and from points in said county, to points in Pennsylvania, and vice versa.
2.
That the applicant shall not engage in any transportation granted herein until the following is submitted to the Commission: 




A. 
A tariff establishing just and reasonable rates.



B.
Form E evidence of insurance.



3.
That the Applicant shall not engage in any transportation granted herein until it shall have paid any outstanding Public Utility Commission annual assessments and/or civil penalties.


4.
That upon compliance with the requirements herein, a certificate of public convenience be issued evidencing the Commission's approval of the right to operate as above determined.



5.
That the certificate holder shall comply with all the provisions of the Public Utility Code as now existing or as may be hereafter amended, and with all pertinent regulations of this Commission now in effect, or as may hereafter be prescribed by the Commission.  Failure to comply shall be sufficient cause to suspend, revoke or rescind the rights and privileges conferred by the certificate.

6.
That the authority granted herein, to the extent that it duplicates authority now held by or subsequently granted to the carrier, shall not be construed as conferring more than one operating right.



7.
That in the event said Applicant has not, on or before sixty (60) days from receipt of this Order, complied with the requirements set forth above, the Application shall be dismissed without further proceedings.


8.
That the indented case quotation contained on page 11 of the Applicant’s Main Brief is hereby stricken.
Date:
July 31, 2006




_________________________________








Kandace F. Melillo








Administrative Law Judge 
	�	Applicant Exhibit 3, which consisted of assessment reports, was admitted into the record at the hearing (Tr. 77), but was supplemented and admitted as a five-page, two-sided document by Order dated April 21, 2006.  


	� 	Protestants Treier and Shelly each presented one witness, but Protestants Groff and Mertz did not present any witnesses. 


	�	Protestants Exhibit P-5 (P-5) was admitted at the hearing but was provided as a late-filed exhibit, by letter dated March 30, 2006.  Its admission was confirmed by Order dated April 21, 2006. 


	�	G.G. and C. Bus Company, Inc., et al. v. Pa. P.U.C. (G.G. and C. Bus Co.), No. 707 C.D. 1994, No. 708 C.D. 1994, No. 734 C.D. 1994, No. 1289 C.D. 1994, No. 1297 C.D. 1994, No. 1298 C.D. 1994, Opinion not reported, filed May 18, 1995. 


	� 	The cited Commission case affirmed in G.G. & C. Bus Co. was Application of O.D. Anderson, Inc. (O.D. Anderson), Docket No. A-00096222F.1, Am-E (Second Corrected Opinion and Order entered April 19, 1994).


	� 	Davcon declined the job as it was not authorized to perform an intrastate household goods move.  Tr. 27-29.


	�	For example, the number of new building units grew by about 39% over the ten year period of 1995-2004 (from 1,923 in 1995 to 2,675 in 2004).  Applicant Ex. 1, Attach. 8 (source:  Lancaster County Planning Commission).


	�	According to the Lancaster County Planning Commission statistics, Lancaster County grew in population from 470,658 in 2000 (Census 2000) to 487,332 (est.) in 2004.  The projected Lancaster County population by 2030 ranges from 568,451 (low) to 602,522 (high).  This reflects a projected percentage increase from the year 2000 to 2030 of between 21% (low) and 28% (high).  Applicant Ex. 1, Attach. 8, pp. 8-9.   


� 	Applicant introduced the 2003 Commission assessment reports for Fritz, Shelly, Treier, Groff, and Mertz, which indicated that Fritz had the second highest annual revenue among the five carriers.  Applicant Ex.3. 


	�	At the February 9, 2006, Public Meeting, at Docket No. A-00122171, the Commission approved the transfer of Fritz’s rights to George B. Holman & Co., Inc., t/d/b/a Holman Moving Systems, in Exton, Chester County, a N.J. Corporation.  Protestants Ex. P-5. 


	�	Application of ATM Corporation of America, t/d/b/a Classic Limousine Transportation (ATM Corporation), Docket No. A-00112166, Opinion and Order entered September 24, 1996. 	


	� 	Application of Primo Limousine Company, Inc. (Primo Limousine), Docket No. A-00111548, Opinion and Order entered November 29, 1995. 


	�	Application of Hagey Coach, Inc. (Hagey), Docket No. A-00111703F0001, Am-A, Opinion and Order entered August 26, 1997.


	�	Applicant also cited to application cases wherein either all protests had been withdrawn, contingent upon Commission acceptance of restrictive amendments, or wherein clarification of operating authority had been sought.  In these cases, the Commission accepted limited numbers of need witnesses as being sufficient:  Re Lucille R. Jones, t/d/b/a Al’s Wholesale Fruit and Produce, 80 PA PUC 745 (1993); Re Edenfield Stages, Inc., 74 PA PUC 559 (1991); Re E. Rosman Company, Inc., 69 PA PUC 101 (1988).  Applicant M.B., pp. 13-14.


	�	Pa. P.U.C. v. Purolator Courier Corporation, 24 Pa. Commw. 301, 306-307, 355 A.2d 850 (1976). 


	�	Merz White Way Tours v. Pa. P.U.C., 204 Pa. Super. Ct. 43, 201 A.2d 446 (1964).


	�	Fritz’ Lancaster County authority, which has now been transferred to Holman, was limited to moves between points within Lancaster city and eighteen (18) miles thereof, and from points in said city and territory to other points in Pa., and vice versa.  Fritz’ Berks County authority was countywide.  Ex. P-5. 


	�	The Commission approved the use of both statistical data and need testimony in Williamsport (slip. op. at 6-10) and R.J. Coll, (slip. op. at 11-13) but concluded in R.J. Coll that the applicant therein had failed to provide a sufficient quality of supporting need testimony.  R.J. Coll, slip. op. at 13.  


	�	In finding that Applicant had established need, I did not consider the testimony of those witnesses who had no definite future need for intrastate household goods moving service.  Tr. 36-40, 65-68.


	�	Application of Terry J. Kovach, t/a Vogue Limos, Docket No. A-00111323, Order entered April 27, 1995.
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