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National Fuel Gas Distribution Corporation

:

INITIAL DECISION

Before

Veronica A. Smith
Chief Administrative Law Judge
HISTORY OF THE PROCEEDING

On March 28, 2006, William & Victoria Emberg (Complainants) filed a Formal Complaint
 against National Fuel Gas Distribution Corporation (Respondent) stating that they received notice that their gas service was going to be discontinued and that their service would be changed to propane.  The Complaint challenges Respondent’s proposed abandonment of the gas line servicing Complainants’ property.  On April 17, 2006, Respondent filed an Answer with New Matter and a Motion to Dismiss
 the Complaint on the basis that since Respondent has not yet filed an application to abandon the line, the Complainants lack standing to bring the instant Complaint.  Alternatively, Respondent moves for consolidation of this proceeding with its abandonment proceeding once an application for abandonment is filed.  
According to Commission records, as of July 14, 2006, Complainant did not file a response to the New Matter
 portion of Respondent’s Answer or its Motion to Dismiss
.  Therefore, the factual allegations raised as New Matter are deemed admitted
.  This matter was assigned to me by Motion Judge Assignment Notice dated June 13, 2006.  The Motion to Dismiss is ripe for ruling.  

FINDINGS OF FACT

1.
Complainants are William & Victoria Emberg, RD #1, Box 164, Cowansville, Pennsylvania.
2.
Respondent is National Fuel Gas Distribution Corporation.  

3.
On March 28, 2006, Complainants filed a Formal Complaint against Respondent opposing its proposed abandonment of the gas line servicing Complainants’ residence.  Complainants further stated that they oppose the conversion of their home to propane.  
4.
On April 17, 2006, Respondent filed an Answer with New Matter and a Motion to Dismiss the Complaint.  


5.
Complainants did not file a response to either the New Matter portion of Respondent’s Answer or the Motion to Dismiss.
6.
In March 2005 and May 2006, Respondent notified Complainants of its intent to file an application for the abandonment of gas service with the Commission.

7.
To date, Respondent has not filed an application to abandon the gas line servicing Complainants.  
DISCUSSION

Before the Commission is a Complaint and a Motion to Dismiss the Complaint on the basis that it is premature and therefore, Complainants lack standing to bring their Complaint at this time.  Alternatively, Respondent moves for consolidation of this Complaint with the abandonment proceeding following the filing of its application for abandonment.  

 The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary motions.  52 Pa. Code §§5.101-5.103.  Commission preliminary motion practice is similar to Pennsylvania civil practice regarding the filing of preliminary objections.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  

A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission has adopted this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).  
The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the motion, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commw. of Pa., 490 A.2d 402 (1985); Commw. of Pa. v. The Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Commw. 1988).  The motion may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Commw. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Commw. 2003) (citing, Boyd v. Ward, 802 A.2d 705 (Pa. Commw. 2002)).  

The Complaint opposes (1) Respondent’s proposed abandonment of the gas line servicing Complainants’ property and (2) the conversion of their home to propane.  Respondent, in its Motion to Dismiss, argues that since it has not yet filed an application to abandon the subject gas line, the Complaint is premature.  Respondent states that Complainants lack standing to bring their Complaint at this time.  
Respondent alternatively requests that this complaint be consolidated with its abandonment proceeding before the Commission once the relevant application is filed.  I reject Respondent’s request to consolidate this proceeding with its future abandonment proceeding.  Respondent notified Complainants of its intent to abandon the gas line servicing them in May 2005 and March 2006.  The Complaint was filed March 28, 2006.  To date, Respondent has not filed an application for abandonment and its pleadings do not provide any guidance as to when it expects to file its application.  Given the amount of time that has passed and the uncertainty surrounding the actual application filing date, I conclude that it would be administratively inefficient to hold the complaint and the instant motion in abeyance for any additional period of time.  Accordingly, Respondent’s Motion to Consolidate is denied and the Motion to Dismiss will be evaluated and ruled upon.  
Ripeness is a prerequisite to judicial review.  To be ripe, an actual case or controversy must exist.  Treski et al. v. Kemper National Insurance Companies, 674 A.2d 1106, 1113 (Pa. Super. 1996) citing Richard v. Trimbur, 543 A.2d 116 (Pa. 1998).  Respondent has not yet filed an application for abandonment of the subject gas line and therefore, no case or controversy exists at this time.  Accordingly, the instant Complaint is not yet ripe for review.  

To have the requisite standing to bring a complaint, a party must have an interest in the matter that is substantial, direct and immediate.  William Penn Parking Garage, Inc. et al. v. City of Pittsburgh, 346 A.2d 269 (1975).  These criteria are defined follows:

A ‘substantial’ interest is an interest in the outcome of the litigation which surpasses the common interest in procuring obedience to the law.  A ‘direct’ interest requires a showing that the matter complained of caused harm to the party’s interest.  An ‘immediate’ interest involves the nature of the causal connection between the action complained of and the injury to the party challenging it and is shown where the interest the party seeks to protect is within the zone of interest sought to be protected by the statute or the constitutional guarantee in question.

George v. Pa. PUC, 735 A.2d 1282 (Pa. Commw. 1999).  Since this case is not yet ripe for review, Complainants interest is not direct, substantial and immediate and Respondent’s Motion to Dismiss must be granted.  However, Complainants will have an interest adequate to confer standing once Respondent files its abandonment application so the dismissal will be without prejudice to Complainants right to file a protest to Respondent’s application once it is filed.  

The Public Utility Code requires a utility to petition the Commission and receive Commission approval, evidenced by a certificate of public convenience, prior to abandoning, in whole or in part, any service.  66 Pa. C.S. §1102(a)(2).  See also Application of Bald Eagle Water Company, 1992 Pa. PUC Lexis 94 (July 17, 1992).  Furthermore, Commission regulations require notice of an application for abandonment to be filed in the Pennsylvania Bulletin.  The application is subject to a 15-day protest period.  52 Pa. Code §5.14(d)(3).  To ensure that Complainants receive notice of Respondent’s abandonment filing, Respondent is directed to provide written notice of the filing to Complainants.  Complainants may file a protest to the application at that time.  Additionally, the Secretary’s Bureau shall serve a copy of the instant Complaint, this decision and the Final Commission Order upon the Office of Consumer Advocate.  


The Commission is granted discretion to dismiss a complaint without a hearing if a hearing is not necessary in the public interest.  66 Pa. C.S. § 703(b); 52 Pa. Code § 5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy or discretion.  Dee-Dee Cab, Inc. v. Pa. Public Utility Comm., 817 A.2d 593, petition for allowance of appeal denied, 575 Pa. 698, 836 A.2d 123 (2003); Lehigh Valley Power Committee v. Pa. Public Utility Comm., 128 Pa. Commw. 259, 563 A.2d 548 (1989); Edan Transportation Corp. v. Pa. Public Utility Comm., 154 Pa. Commw. 21, 623 A.2d 6 (1993).  Since the Complaint is not yet ripe for adjudication, Complainants lack standing to bring their Complaint at this time.  Respondent is entitled to judgment as a matter of law and a hearing in this case is not necessary or in the public interest.
For the reasons set forth above, the Complaint is dismissed.  The dismissal is without prejudice to Complainants’ right to file a protest to the Respondent’s proposed abandonment of the subject gas line once an application for abandonment is filed.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties to and the subject matter of the Complaint.

2.
Ripeness is a prerequisite to judicial review.  To be ripe, an actual case or controversy must exist.  Treski et al. v. Kemper National Insurance Companies, 674 A.2d 1106, 1113 (Pa. Super. 1996) citing Richard v. Trimbur, 543 A.2d 116 (Pa. 1998).
3.
The instant Complaint is not yet ripe for adjudication.  

4.
“A party seeking judicial resolution of a controversy in this Commonwealth must, as a prerequisite, establish that he has standing to maintain the action.”  Nye v. Erie Insurance Exchange, 504 Pa. 3, 5, 470 A.2d 98, 100 (1983).  
5.
What is necessary to render a person aggrieved is that the party has a substantial, direct and immediate interest in the claim sought to be litigated.

6.
Since Respondent has not yet filed an application for abandonment, Complainants do not have a substantial, direct and immediate interest in the abandonment of the gas line servicing their residence.

7.
The Commission is granted discretion to dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.
8.
A hearing is only necessary to resolve disputed questions of fact, and when the question presented is one of law only, the Commission need not hold a hearing. 

9.
A hearing in this matter is not necessary in the public interest.  

ORDER



THEREFORE,



IT IS ORDERED: 

1.
That National Fuel Gas Distribution Company’s Motion to Consolidate the Complaint filed by William & Victoria Emberg at PUC Docket No. C-20066045 with some future abandonment proceeding is denied.  

2.
That National Fuel Gas Distribution Corporation’s Motion to Dismiss the Complaint filed by William & Victoria Emberg at PUC Docket No. C-20066045 is granted.
3. 
That the Formal Complaint filed by William & Victoria Emberg against National Fuel Gas Distribution Corporation at PUC Docket No. C-20066045 is dismissed without prejudice.

4.
That National Fuel Gas Distribution Corporation provide William & Victoria Emberg with written notice of its application for abandonment.  

5.
That the Secretary’s Bureau provide a copy of the Formal Complaint filed by William & Victoria Emberg at PUC Docket No. C-20066045 to the Office of Consumer Advocate.

6.
That a copy of the Initial Decision and Final Commission Order be served upon the Office of Consumer Advocate.  

Dated:
July 18, 2006




_____________________________








Veronica A. Smith 







Chief Administrative Law Judge

� Attached to the Complaint were two letters received by Complainants from Respondent.  The first, dated May 15, 2005, advised of the proposed abandonment of the gas line.  The second, dated March 8, 2006, requested Complainants contact Respondent to set up an appointment to conduct an energy audit and discuss the process of converting Complainants premise from gas to propane.  


� This proceeding was initiated prior to the effective date of the Commissions revised procedural rules.  


� Pursuant to 52 Pa. Code §5.62(c) Complainants’ response to New Matter was due on or before May 9, 2006.  


� Pursuant to 52 Pa. Code §5.101(d) a reply to the Motion to Dismiss was due on or before April 29, 2006.


� The Commission’s regulations state: “A reply to new matter shall be filed within 20 days of the date of service of the answer or other pleading raising new matter.  Failure to file a timely reply to new matter shall be deemed in default, and relevant facts stated in the new matter may be deemed admitted.”  52 Pa. Code §5.62(c).  
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