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             v.
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Dominion Peoples

OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions of Ronald A. Meder (Complainant), filed on March 6, 2006, to the Initial Decision of Administrative Law Judge (ALJ) Robert P. Meehan, which was issued on February 17, 2006, in the above-captioned proceeding.  The Peoples Natural Gas Company, d/b/a Dominion Peoples (Dominion Peoples) did not file Reply Exceptions.
History of the Proceeding



On July 5, 2005, the Complainant filed a Formal Complaint (Complaint) against Dominion Peoples wherein he alleged inadequate and unreasonable service and requested that his back charges be waived.


The instant Complaint is an appeal of a Decision of the Commission’s Bureau of Consumer Services (BCS), issued on May 26, 2005, at Case Number 1620640.  By way of that Decision, the BCS found that the bills were correct as rendered, and that the customer’s account balance as of May 25, 2005, was $853.51.  The BCS stated that according to 52 Pa. Code § 56.14, Dominion Peoples is permitted to render a make-up bill for previous unbilled utility service resulting from meter failure.  A payment arrangement must be offered.  The payment arrangement should be calculated by dividing the billed amount by the number of months of the make-up bill or by charging 50% of the normal monthly bill.  The BCS determined that since the average of the customer’s past twelve months’ bills was $74.00; 50% would be $37.00.  This is the lower amount of the two options.  Although it was poor company practice for Dominion Peoples not to find the stopped meter at an earlier date, there is neither a statute nor regulations that allows a lesser total charge or monthly charge.


On August 23, 2005, Dominion Peoples filed an Answer to the Complaint denying the material allegations in the Complaint.  Dominion Peoples stated that the Complainant was underbilled from January, 2003 to February 25, 2004, due to a non-operating natural gas meter.  Dominion Peoples did a meter change on February 25, 2004, and calculated an estimated usage of natural gas for the disputed period based upon prior usage and weather.  Additionally, a ten percent reduction in the bill was assessed in case gas usage was less than the calculated estimate.  Dominion Peoples then billed the Complainant $683.79 and offered a payment arrangement for the previously unbilled natural gas service.  Dominion Peoples requested the removal of the automatic stay of payment arrangements as ordered by the BCS and the Complainant be directed to pay in accordance with the BCS decision.
On November 29, 2005, a hearing was held by the ALJ.  The Complainant appeared pro se, and Dominion Peoples was represented by counsel.



On February 17, 2006, the ALJ’s Initial Decision was issued wherein he recommended, inter alia, that the Complaint be: (1) sustained to the extent it pertains to the Complainant’s receipt of inadequate and unreasonable service; (2) dismissed to the extent its seeks an adjustment to the Complainant’s gas service account; and (3) sustained for the purpose of directing the Complainant to comply with the BCS for the payment of a make-up bill.  The ALJ’s Initial Decision also imposed a civil penalty upon Dominion Peoples for its failure to provide Complainant with adequate and reasonable service.  As previously stated, the Complainant filed Exceptions to the Initial Decision on March 6, 2006.  Dominion Peoples did not file Reply Exceptions.

Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).



The ALJ made twenty-five Findings of Fact and reached nine Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.



The Complainant in this matter contended that over the course of about a year, between 2003 and 2004, he received gas bills from Dominion Peoples which showed credit balances. (Finding of Fact No. 2).  The Complainant stated that he made numerous telephone calls to Dominion Peoples, spoke with several people and informed them that he thought there was a problem with his gas bills that showed credit balances that kept increasing. (Findings of Fact No. 4 and 5).  The response he received was that he had overpaid his past bills, and the current bills were just using up his past over payments. (Finding of Fact No. 6).  The Complainant also stated that he should be paying his monthly budget amount because he knew he was using gas and did not want to get “hit” with a big bill. (Finding of Fact No. 7).  He was instructed not to make any payments because he had a credit balance, and his current usage would be paid out of that credit balance. (Finding of Fact No. 8).  The Complainant contended that since he complained to Dominion Peoples about the inaccuracy of his gas bills and offered to pay his monthly budget amount during the period he received inaccurate gas bills, he should not now be required to pay the make-up bill. (Finding of Fact No. 11).  In addition, the Complainant disputed the accuracy of the make-up bill.  The Complainant stated that during the course of this service and billing dispute, his household had been reduced by two people. (Finding of Fact No. 14).


Dominion Peoples did not contest the Complainant’s contention that he contacted Dominion Peoples to complain about errors on his gas bills.  (Finding of Fact No. 17).  Thirteen inaccurate and erroneous gas bills were issued by Dominion Peoples to the Complainant between January 15, 2003, and February 19, 2004. (Dominion Peoples Ex. 1 at 2-4).  During this thirteen-month period, Dominion Peoples obtained seven actual readings of the Complainant’s gas meter. (Dominion Peoples Ex. 1 at 2-4).  After replacing the faulty gas meter, Dominion Peoples estimated that the Complainant used 87 Mcf of gas during the period that the meter was not registering.  On March 23, 2004, Dominion Peoples issued a make-up bill to the Complainant in the amount of $683.79. (Finding of Fact No. 22).


In his Initial Decision, the ALJ referenced Section 1501 of the Code, 66 Pa. C.S. §1501, which requires public utilities, in pertinent part, to provide adequate and reasonable service to its customers.  “Service” is defined in Section 102 of the Code, 66 Pa. C.S. § 102, as follows:

“Service.”  Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities, . . . in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, . . . . 


The ALJ found that, given this definition of “service,” it is clear that the reading of a customer’s gas meter, the preparation and issuance of monthly gas bills, and responding to customer inquiries and complaints all constitute part of the service Dominion Peoples provides to the Complainant, as well as to its other customers.  According to the ALJ, Dominion Peoples failed to provide adequate and reasonable service and is, therefore, in violation of the Code and should be required to pay a civil penalty for each and every continuance of the violation.  66 Pa. C.S. § 3301(a) and (b).  
The ALJ concluded that the relevant factors on record in this case established a total of twenty-three violations of Section 1501 of the Code, 66 Pa. C.S. § 1501 during the thirteen-month period from January 2003 through February 2004.  The ALJ listed the violations as follows:  Thirteen erroneous gas bills sent to the Complainant; seven instances of failing to determine that the Complainant’s gas meter was not functioning accurately from actual meter readings during the 13-month disputed period; at least one instance of failing to correct the Complainant’s gas account following his contacting Dominion Peoples; at least one instance of providing the Complainant with inaccurate information concerning the balance on his account; and at least one instance of providing the Complainant with inaccurate information concerning the payment of his gas bills during the disputed period.  Therefore, the ALJ recommended that Dominion Peoples be directed to pay a civil penalty of $300.00 per violation, or $6,900.00 pursuant to Section 3301 of the Code, 66 Pa. C.S. § 3301.  (I.D. at 13-14).


As to the Complainant’s make-up bill, the ALJ lauded as understandable the Complainant’s objection to having to pay a $683.79 make-up bill after Dominion Peoples rejected his offer to pay his monthly budget amount during the time he was receiving inaccurate bills.  However, the ALJ pointed out that the law requires the Complainant to pay the amount of the make-up bill.  The ALJ cites West Penn Power Company v. Nationwide Mutual Insurance Company, 228 A.2d 218 (Pa. Super 1967) (Nationwide), wherein the Pennsylvania Supreme Court held that a customer was required to pay an electric bill for previously unbilled electric service, even though the customer had paid the erroneous bills.  The Court stated that if the meter showed that the customer had consumed the amount of electricity for which it was now billed, the utility had a clear right to receive payment of the disputed bill.
 Also, Section 56.14 of the Commission’s Regulations, which pertains to make-up bills, allows that whether from inadvertence or error on the part of the utility, if the customer has used the service for which it has now been billed and for which it had not previously been billed, then the customer must pay the amount of the disputed bill.  The ALJ concluded that the payment arrangement established for the Complainant by the BCS is a favorable one.  (I.D. at 14-15).  Therefore, the ALJ denied the Complaint in regard to the Complainant seeking an adjustment to his gas service account, and directed the Complainant to comply with the BCS’ recommended repayment schedule.


In his Exceptions, the Complainant restates many of the same arguments that were raised in his Complaint or makes statements not supported by the record.  He also states that the case cited by the ALJ does not apply to his case because his gas meter did not show the amount of consumption for which he was eventually billed by Dominion Peoples, and that Dominion Peoples has absolutely no proof to the amount of gas used during the time Dominion Peoples claimed the meter was faulty.  He also reiterates his previous arguments that since he offered to pay his monthly budget bill, and Dominion Peoples refused payment, Dominion Peoples should not be entitled to payment for service they can not prove was provided.  (Exc. at 1).  


Upon review and consideration of the record evidence, we shall deny the Complainant’s Exceptions.  The Complainant has satisfied his burden of proving that Dominion Peoples failed to provide him with adequate and reasonable service with respect to his gas bills from January 15, 2003, through February 19, 2004.  However, the Complainant has failed to prove that Dominion Peoples has violated the Code, the Commission’s Regulations or Orders by billing him for service which he received.  We agree with the ALJ that Dominion Peoples is required to issue a make-up bill and that the Complainant is required to pay the required amount. We also agree with the ALJ’s recommendation that the BCS payment arrangement, is the most favorable payment arrangement possible under the facts and circumstances of this case.


In regard to the civil penalty, we agree with the ALJ that Dominion Peoples violated both 66 Pa. C.S. § 1501 of the Code and 52 Pa. Code § 56.11.  We note that in Rosi,
 the Commission established the criteria for determining the amount of a civil penalty.  In this proceeding, the ALJ has recommended a civil penalty of $6,900.00, or $300.00 per each of the twenty-three violations.  The ten standards, as adopted in Rosi, are as follows:  

1.
Whether the violation was intentional or negligent.  If the violation is intentional, the Commission should start with the presumption that the penalty will be in the range of $500.00 to $1,000.00 per day.  If the violation is negligent, the Commission should start with the presumption that the penalty will be in the range of zero dollars to $500.00 per day.  The precise penalty amount per day will be arrived at by applying the following additional standards, while recognizing that the Commission retains broad discretion in determining a total civil penalty amount that is reasonable on an individual case basis.

2.
Whether the regulated entity promptly and voluntarily took steps to return the customer to the appropriate carrier and credited the customer's account.

3.
Whether the regulated entity initiated procedures to prevent future slamming.

4.
The number of customers affected and the duration of the violation.

5.
Whether the penalty arises from a settlement or a litigated proceeding.

6.
The compliance history of the regulated entity which committed the violation.

7.
Whether the regulated entity cooperated with the Commission.  

8.
The amount necessary to deter future violations.

9.
Past Commission decisions in similar situations.

10.
Other relevant factors.

These standards will be applied to the facts of this case, as appropriate to a public gas utility.



The first standard raises the question as to whether Dominion Peoples’ actions were intentional or negligent.  There is no evidence in this case that the thirteen erroneous billings, the failure of Dominion Peoples to detect the non-registering meter, or the inaccurate information provided by Dominion Peoples to the Complainant, resulted from intentional conduct on the part of Dominion Peoples or its employees.  Therefore, we conclude that the violations resulted from unintentional or negligent conduct, within the meaning of the first Rosi standard.

The second standard is whether prompt and voluntary action was taken by the utility.  Thirteen months had passed before Dominion Peoples discovered the faulty gas meter.  This factor militates against Dominion Peoples.

The third Rosi standard, regarding the utility’s future actions, militates against Dominion Peoples because the utility has not provided information regarding procedures it intends to undertake to ensure these violations do not occur again.


The fourth standard concerns the number of customers affected and the duration of the violation.  As established by the record in this case, only one customer was affected by the violations.  The violations occurred over a 13-month period.  



With regard to the fifth standard, the penalty in this case will be imposed after a litigated proceeding, although the problem was addressed prior to the initiation of litigation.  


Regarding the sixth standard, there is no information included in this record concerning the compliance history of Dominion Peoples relative to its violation of our billing regulations.  



We note that Dominion Peoples has cooperated with the BCS in setting up a reasonable payment arrangement.  Within the meaning of the seventh standard, there is evidence in this record pertaining to whether, or to the extent to which, Dominion Peoples cooperated with the Commission.



In determining the amount necessary to deter future violations (the eighth standard), we attempted to consider past Commission decisions in similar situations (the ninth standard).  Although our research has not disclosed any recent Commission decisions that involve situations exactly similar to that presented in this case, we note that including illegitimate credits on a customer’s bill has the same effect on the customer as a failure to bill for monthly usage (i.e., eventually, the customer ends up having to pay off a high balance via a payment arrangement).  In this regard, the instant matter is similar to recent complaint proceeding wherein we assessed Dominion Peoples a penalty of $250 per month for its failure to submit a monthly bill to one of its customers for seventeen months.
  In light of the fact that, in the instant proceeding, Dominion Peoples also failed to determine that the Complainant’s meter was not functioning properly and provided inaccurate information to the Complainant on several occasions, we are of the opinion that an additional $50 per month, or a penalty of $300 per month for each of the twenty-seven violations enumerated by the ALJ, for a total penalty of $6,900, is appropriate to deter future violations.
The last Rosi standard applicable here is whether other relevant factors exist.  All factors necessary to reach this conclusion have been considered.  

Conclusion


Based upon the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision, which:  (1) sustains the Complaint to the extent it pertains to the Complainant’s receipt of inadequate and unreasonable service; (2) dismisses the Complaint to the extent its seeks an adjustment to the Complainant’s gas service account; (3) directs the Complainant to comply with the Bureau of Consumer Services for the payment of a make-up bill; and (4) imposes a civil penalty upon Dominion Peoples for its failure to provide Complainant with adequate and reasonable service; THEREFORE,



IT IS ORDERED:


1.
That the Exceptions of Ronald A. Meder to the Initial Decision of Administrative Law Judge Robert P. Meehan are denied consistent with this Opinion and Order.

2.
That the Initial Decision of Administrative Law Judge Robert P. Meehan is adopted, consistent with this Opinion and Order.


3.
That the Complaint of Ronald A. Meder against The Peoples Natural Gas Company, d/b/a Dominion Peoples is sustained, in part, and dismissed , in part, consistent with this Opinion and Order.


4.
That beginning with the first gas bill received after the date on which the Commission’s Order in this case is entered, Ronald A. Meder shall pay to The Peoples Natural Gas Company, d/b/a Dominion Peoples the monthly budget amount on his gas bills for current service, plus an additional $37.00 per month toward the balance on his account by the due date of each month’s gas bills, and to continue to pay his gas bills in this manner until the balance is paid in full.



5.
That, as long as Ronald A. Meder complies with payment terms of this Order, The Peoples Natural Gas Company, d/b/a Dominion Peoples shall not assess any late payment charges or penalties, and shall not interrupt his gas service except for valid emergency or safety reasons.



6.
That, if Ronald A. Meder fails to comply with the payment terms of this Order, The Peoples Natural Gas Company, d/b/a Dominion Peoples may terminate his gas service upon compliance with the applicable provisions of the Public Utility Code, 66 Pa. C.S. §§ 101, et seq., and the regulations of the Commission, 52 Pa. Code §§56.1, et seq.



7.
That, within 30 days of the date on which the Commission’s Order in this case is entered, and pursuant to Sections 3301 and 3315 of the Public Utility Code, 66 Pa. C.S. §§ 3301 and 3315, The Peoples Natural Gas Company, d/b/a Dominion Peoples, shall remit a civil penalty of six-thousand nine-hundred dollars ($6,900.00), payable by 
certified check or money order, or certified funds, to:

Secretary


Pennsylvania Public Utility Commission


P.O. Box 3265


Harrisburg, PA  17105-3265


8.
That The Peoples Natural Gas Company, d/b/a Dominion Peoples is directed to cease and desist from further violations of the Public Utility Code, 66 Pa. C.S. § 101, et seq., and the Regulations of this Commission, 52 Pa. Code § 1.1, et seq.


9.
That a copy of this Opinion and Order shall be served upon the Financial and Assessment Chief, Office of Administrative Services.


10.
That this proceeding be marked closed.








BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED: August 17, 2006

ORDER ENTERED:  August 21, 2006
	� 	Since the Complainant’s gas meter was not functioning accurately, the Complainant’s make-up bill was based on an estimation of consumption.





	�	Joseph A. Rosi v. Bell Atlantic – Pennsylvania, Inc. and Sprint Communications Company, L.P., Docket No. C-00992409, Order entered March 16, 2000.


	�	See, Jeanette Hennon v. The Peoples Natural Gas Company d/b/a Dominion Peoples, Docket No. F-01612844 (Order entered July 10, 2006).
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