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HISTORY OF THE PROCEEDING

Mr. Jules Falcone’s (“Complainant or Mr. Falcone”) formal Complaints at Docket Nos. C-20055300 and Z-01761777 were filed on September 14, 2005, and May 9, 2005, respectively. The Complaint at Docket No. Z-01761777 concerned a dispute on billing charges for water usage of Aqua Pennsylvania, Inc. (“Aqua” or “Company” or “Respondent”) at 257 Highland Avenue, Wayne, Pennsylvania.  The Complaint at Docket No. C-20055300 alleged property damage to piping for water and sewage for Mr. Falcone’s residence and requested reimbursement for related expenses.  
By Hearing Notice dated November 23, 2005, Mr. Falcone’s initial hearing was scheduled for January 30, 2006.  The case was assigned me, Administrative Law Judge (“ALJ”) Angela T. Jones, to preside over the matter.  I consolidated the complaints as well as disposed of preliminary motions by interim order dated December 27, 2005.  Through that interim order Mr. Falcone was informed that damages were not going to be addressed in this proceeding; however, inadequate service by Aqua would be pursued. 
By correspondence dated January 23, 2006, Ms. Frances P. Orth, Esquire, counsel for Aqua, requested that the initial hearing be changed to a telephonic prehearing conference to clarify the disputes and possibly resolve the matters.  That request was granted as evidenced by the hearing notice dated January 26, 2006, changing the proceeding scheduled for January 30, 2006, from an initial hearing to a telephonic prehearing conference.  

The prehearing conference did not yield a resolution to the disputes and a telephonic initial hearing was set for March 27, 2006.  A Notice of Appearance was filed on February 9, 2006, by Mr. Thomas T. Niesen, Esquire to appear as counsel for Aqua in these matters.  
The initial hearing commenced as scheduled on March 27, 2006 at 10 a.m., with Mr. Niesen appearing in-person for the Company and Mr. Falcone appearing by telephone.  Mr. Niesen did subpoena two (2) witnesses, Mr. Scott Horn and Mr. Steve Amarant for appearance in this proceeding.  Mr. Falcone had not allotted more than two hours for the hearing and had scheduled a doctor’s appointment which he needed to attend after noon.  Mr. Falcone presented his case through direct testimony.  Because time was of the essence for the two subpoenaed witnesses, their testimony was taken and Mr. Falcone cross-examined them.  The Complainant submitted thirteen (13) exhibits and ten (10) were admitted into evidence.  Aqua submitted one (1) exhibit which was admitted into evidence.  This proceeding resulted in a transcript of one hundred six (106) pages.  On March 27, 2006, shortly after noon the hearing adjourned to be resumed on a further hearing date.  
A Hearing Notice dated March 30, 2006, indicated that a further in-person hearing was scheduled for this proceeding on Monday, April 24, 2006, at 10 a.m.  On April 7, 2006, I received a request from Aqua to reschedule the hearing due to Ms. Orth’s unavailability on April 24, 2006.  By Order dated April 10, 2006, that request was denied and the further hearing remained scheduled for April 24, 2006.

On April 24, 2006, an in-person further hearing convened as scheduled.  Mr. Falcone again appeared representing himself and Mr. Niesen appeared representing Aqua.  Aqua presented four (4) witnesses, Mr. William Miller, Mr. Derrick McBride, Ms. Bernadette Latrachiano and Mr. Lawrence J. Doyle.  Mr. Falcone presented one additional exhibit which was admitted into evidence.  Mr. Niesen presented twelve additional exhibits which were admitted into evidence.  This hearing produced a transcript of one hundred sixteen (116) pages.  
Mr. Niesen requested the privilege to file a brief for Aqua while Mr. Falcone waived the privilege of filing a brief on his own behalf.  It was agreed that the Aqua brief would be submitted on June 9, 2006, and the brief was received on that date.  Having received the Aqua brief, the record closed on June 9, 2006.  This matter is now ready for decision.

FINDINGS OF FACT

1. Complainant is Jules Falcone, a residential customer of Aqua water service at 257 Highland Avenue, Wayne, Pennsylvania, 19087.  T1. 6-7; T2. 5-6,12.

2. Aqua is a Pennsylvania public utility that provides water service to various locations in the Commonwealth of Pennsylvania including service to 257 Highland Avenue, Wayne, Pennsylvania.  T1. 6-7.

Damage to Water and Sewage Lines Issue

3. On March 22, 2005, unaware to the Complainant, his water meter stopped working.  The cause turned out to be his backed-up sewage due to work done by an independent contractor of Aqua.  T1. 16.

4. Complainant had no water consumption for one month ending on read meter date April 22, 2005.  Complainant Exhibit 2 and T1. 17.

5. Complainant believes Aqua should have been aware of the sewage back-up in March 2005.  T1. 20.

6. In July 2004, Aqua contracted with Michael F. Ronca and Sons, Inc. (“Ronca”) to install a water main in Highland Avenue in Radnor Township.  T2. 32-33 and Aqua Exhibit 3.  During the installation which occurred in late March 2005, Ronca hit and damaged the main sewer trunk line in the street.  The result of the hit disconnected the sanitary lateral to 257 Highland Avenue from the trunk line.  Aqua Exhibit 3.

7. Mr. Scott L. Horn, is the president and master plumber of Horn Plumbing and Heating, Inc., located at 304 National Road, Exton, PA 19341.  T1. 62-63.

8. Mr. Horn first became involved with the property at 257 Highland Avenue on April 5, 2006, upon receiving a phone call from Mr. Bill Farley the sewer superintendent of Radnor Township (“Township”).  Mr. Horn went to the property that day and found that the Township had pulled apart the water service going into Complainant’s home.  T1. 63-65.

9. A water service line runs from the main in the street into the customer’s residence.  The service line is divided such that a portion is the responsibility of the customer and a portion is the responsibility of Aqua.  Aqua maintains that portion of the service line from the water main to the curb stop and the customer is responsible for that portion of the service line from the curb stop into the residence.  T2.  24-25.
10. Prior to April 5, 2005, Mr. Horn’s company had been at the property to snake the line, probably, March 25, 2005.  The invoice said April 25 but it was probably an error because the snaking was done prior to April 5, 2005.  T1. 65-66.

11. On March 29, 2005, Complainant hired Horn Plumbing to determine what the problem was at his property as he suspected his sewer had backed up onto the lawn of his property.  Complainant understood from Horn Plumbing that the problem was under the street, that the problem was not Complainant’s responsibility and that the toilet should not be used or the sewage would back up into the house.  T1. 20-21 and Complainant Exhibit 3. 

12. Mr. Horn did nothing at the property between March 25th and April 5th . T1. 66.

13. When the plumbing line was snaked, Mr. Horn’s company found that they could not open up the plumbing pipe to the sewer about eight feet outside the sewer line.  Mr. Horn’s company contacted the Township about this finding.  T1. 67.

14. Radnor Township asked Mr. Horn’s company to install from inside the basement to Aqua’s curb stop, a brand new three-quarter inch copper water service for Mr. Falcone’s waterline.  Mr. Horn’s company was brought to the Highland Avenue property to repair the water line not the sewer line.  T1. 68-69.

15. All of the work Mr. Horn’s company did regarding the water line repair was performed on April 7, 2005.
  That work entailed replacing the water line from the house to the Aqua curb stop.   T1. 71-72.

16. Mr. Horn used a three-inch hedgehog tool to put a new line underground without digging up the customer’s lawn.  T1. 72.

17. On April 7, 2005, water service was reestablished to Mr. Falcone’s property at 257 Highland Avenues because the work for the water service line was completed that day.  T1. 73.

18. Mr. Horn did not do any chlorinating of the pipe or of the water at Mr. Falcone’s property when he was repairing the water service line.  T1. 74.

19. Mr. Horn hooked up a temporary waterline on April 7, 2005, which looked like a garden hose, to provide Mr. Falcone with water from the curb stop.  This temporary hose hook-up provided Mr. Falcone with water service for the evening of April 7, 2005 until Mr. Horn arrived the following morning at 7:00 a.m. to install a new water service line.  T1. 74.
20. On April 8, 2005, after reestablishing water service to Mr. Falcone’s property, Mr. Horn disconnected the temporary water service which is a garden hose.  T1. 75.

21. Horn plumbing performed work at Mr. Falcone’s property on three separate occasions.  The first time was to clear the sewer; the second was to run the temporary water service line; and the third was to install a new water service line to the home.  T1. 77-78.
22. When Mr. Horn left Mr. Falcone’s property the third time, the sewer line was not fixed.  But, the sewer line was restored soon after the water line was restored.  T1. 80.

23. Mr. Horn did not test the quality of water after connecting the garden hose for temporary water service.  Mr. Horn stated that it is common not to test the quality of water coming from the Aqua portion of the line after the line was flushed.  T1. 80-81.

24. It is possible that Mr. Falcone may have had to flush the piping internal to the house.  The internal piping of Mr. Falcone’s residence may have had green scale from the age of the plumbing.  T1. 81-84.

25. Mr. Steven Amarant is a sewer technician with Radnor Township Sewer Department.  T1. 87.

26. Mr. Amarant got a phone call that there was a sewage stoppage at 257 Highland Avenue sometime at the end of March 2005.  T1. 88.
27. Mr. Amarant was unsuccessful in clearing the line.  He attempted to clear it by plunging off the stoppage and using a plumber’s snake.  The plumber’s snake couldn’t penetrate the trap part of the plumbing.  Mr. Amarant informed Mr. Falcone that he needed to call a plumber since he couldn’t access the plumbing line.  T1. 88.
28. Mr. Falcone at that point called Mr. Horn of Horn Plumbing.  T1. 89.

29. After Mr. Horn performed some snaking in the plumbing line, Mr. Amarant went back through the plumbing line and got through a broken trap into the sewage line.  T1. 89-90.

30. The sewage authority arranged repairs after getting through the broken trap.  The repairs entailed digging up the sewer line from the trap to the main in the street.  A trap is a device that holds sewer gas and prevents the sewer gas from backing into the house.  It also provides access to the sewer line into the sewer main.  T1. 90.

31. The sewer authority originally engaged Radnor Township to do the digging and repair of the sewer line but subsequently employed Ply-Mar Construction.  T1. 90-91.

32. On April 7, 2005, Ply Mar Construction replaced the sewer trap, the sewage line leaving the trap, the lateral, and the piping out to the sewer main.  T1. 91.

33. The repair for the sewer lateral was done all in one day on April 7, 2005.  T1. 92-93 and Complainant Exhibit 4 last page.

34. The water service line was damaged during the repair of the sewage line.  T1. 93.

35. Ply-Mar Construction accidentally hit the water line with a backhoe while at Complainant’s residence to repair the sewage line.  The water line was hit on the same date that Mr. Horn hooked up the temporary water service at Complainant’s residence.  T1. 93, 98 and 101-102.

36. Within three or four hours from the damage to the water line, Complainant had water service again through a temporary hose.  T1. 99.

37. Radnor Township paid Ply-Mar Construction for the repair of the sewer lateral.  Aqua reimbursed Radnor Township for the Ply-Mar invoice.  T1. 95.
38. Sewer service was reestablished to Mr. Falcone’s property on April 7, 2005.  T1. 96.

39. Mr. Amarant first contacted Aqua about a problem regarding Mr. Falcone’s property on the day that he realized the snaking only went seven feet into the sewer line which was problematic.  That was the same day Mr. Horn was brought out to do the snaking of the plumbing.  Mr. Amarant does not remember the exact date.  T1. 96-97.

40. Complainant had different crews inside and outside his house repairing his problem from April 6, 2005 until May 5, 2005.  T1. 22.

41. On or about April 7, 2005, Complainant’s water was hooked up through a garden hose on a temporary basis.  T1. 22 and Complainant Exhibit 4.

42. Mr. William Miller is the manager of the Southern Division for Aqua and is responsible for maintenance and construction of the division including main breaks and installation of new facilities at water mains.  T2. 22-23.

43. Mr. Miller received a telephone call from Radnor Township regarding a service leak on April 7, 2005.  The Township was doing some work at 257 Highland Avenue and damaged the water service.  T2. 23-24.

44. Aqua dispatched a crew that afternoon on April 7, 2005.  The Aqua crew found out that when the Township’s contractor was digging for the sewer lateral repair, they damaged the Company’s side and Mr. Falcone’s side of the water line.  At the curb, there is a valve used to control water flow to the property.  From the curb stop into the house, is Mr. Falcone’s side of the water service line, from the curb stop to the water main, is Aqua’s side of the water service line.  T2. 24-25.

45. The Aqua crew repaired the water line service on Aqua’s side at the main.  They put a new corporation in at the main and approximately five feet of copper piping to the curb stop.  A corporation is a fitting that screws into the iron pipe.  It allows the copper service line to be connected to it.  T2. 25.

46. On April 7, 2005, the Aqua side of the water service line was repaired to the curb stop.  Aqua’s side of the water service line was fixed on the same day it was notified of the problem, April 7, 2005.  A temporary line from the curb stop was hooked up to the house.  Aqua did not repair Mr. Falcone’s side of the water service line.  T2. 25-26.

47. The Aqua crew worked on the water service line from 2 p.m.– 4 p.m., 4 p.m. is the normal quitting time.  The Aqua crew worked overtime from 4 p.m. – 5:30 p.m. when the project was completed.  T2. 27-28 and Aqua Exhibit 2.

48. Complainant was without water service on April 7, 2005, for approximately five (5) hours.  By the end of the day, Aqua had completed repairing the water service line on its side of the connection.  T2. 29.

49. Aqua had no notice of lack of water service for 30 days at 257 Highland Avenue.  T2. 30.

50.  Aqua did not super-chlorinate the water as part of its repairs.  Mr. Miller has no knowledge of anyone doing any super-chlorinating in connection with the repairs at 257 Highland Avenue.  T2. 30.

51. Michael Ronca & Sons installed the water main through the neighborhood.  Aqua remitted $8,554 to the Township for the connection of a sewer lateral at 257 Highland Avenue.  The total amount, $8,554 is the sum of the Horn bill plus the Ply-Mar Construction bill.  T2. 32-33 and Aqua Exhibit 3.

52. When a water service line is broken, Aqua does not put chlorine back into it.  T2. 36.

53. 25 Pa. Code §109.710(c) states public water system may increase residual chlorine in the distribution system for a time necessary to protect the public help or address specific microbiological contamination problems due to among other tines distribution line breaks.  T2. 36-40 and Complainant Exhibit 14.

54. Complainant alleged water was shocked with chlorine making the water green with an odor for approximately three weeks.  Complainant found the water unfit to drink, wash with or bathe in. Complainant sole use with the water over this period was to flush the toilet.  T1. 22-23; 54-55.

55. On April 27, 2005, rocks from the work done on the repair at Complainant’s house backed-up Complainant’s toilet.  T1. 22-23 and Complainant Exhibit 4.

56. The repair for the problems concerning the water and sewage lines at Complainant’s house took longer than one day to resolve.  T1. 24-25 and Complainant Exhibit 4.

57. Complainant sent by facsimile his bills regarding his expenses for the broken water and sewage lines to Mr. Miller on May 23, 2005.  T1. 29-30; Complainant Exhibit 5; and T2. 33-34.

Billing Issue

58. Complainant has the same name as his grandfather who also lived at 257 Highland Avenue.  Aqua confused bills of Complainant’s grandfather with Complainant’s bills.  Complainant alerted the Company to the confusion in August 2004.  T1. 7 and 10.

59. Complainant faxed a copy of his driver’s license to Aqua on August 26, 2004 to confirm that while he had the same name as his grandfather, he was not his grandfather who had passed away.  T1. 8 and Complainant Exhibit 1.

60. Complainant’s grandfather’s bill was transferred to Complainant’s account.  Mr. Falcone disputed this transfer and after the informal process filed a formal complaint.  T1. 10-12.

61. On June 29, 2005, Complainant received a three-day shut-off notice but did not receive a ten-day shut-off notice.  T1. 30 and Complainant Exhibit 6.

62. On August 2, 2005, Complainant spoke with Ms. Latrechiano from Aqua regarding previous tenant’s charges removed from bill and credit of any overcharges.  T1. 32 and Complainant Exhibit 7.

63. Complainant asserts that on August 2, 2005, Ms. Latrechiano stated that if he would send Aqua a copy of Mr. Jules Falcone’s (the grandfather) death certificate, Aqua would be satisfied that the charges were not the Complainant’s.  Complainant chose not to put any more energy into this circumstance except when he determined it was necessary.  T1. 33-34 and Complainant Exhibit 7.

64. On August 18, 2005, Complainant received ten-day shut-off notice from Aqua.  T1 35 and Complainant Exhibit 8.

65. Complainant called Aqua regarding the August 18th shut-off notice on August 23, 2005 and was told to disregard the notice.  However, on August 25, 2005, Complainant received ten-day shut-off notice.  T1. 36-37 and Complainant Exhibit 8.

66. On September 1, 2005, Complainant spoke with a customer service person from Aqua and was told to disregard the shut-off notices.  T1. 37-38 and Complainant Exhibit 7.

67. Complainant alleged he has made numerous contacts with Aqua regarding his water service.  Complainant Exhibit 9 and T1. 41-42.
68. Two emergency callouts occurred regarding the work on water service at Mr. Falcone’s residence.  T1. 47 and Complainant Exhibit 10.

69. On August 27, 2005, Aqua specifically requested proof of ownership or control of the estate at 257 Highland Avenue from Complainant, before the Company could establish service in his name.  In August, Complainant explained that there is a lawsuit contesting the estate, the will, the property, the deed, etc.  The Company lost the paperwork Complainant sent by facsimile.  When Aqua set up Complainant’s account, the previous tenant’s balance was transferred.  T1. 50 and Aqua Exhibit 1.
70. Mr. Falcone’s driver’s license was issued on October 6, 2000.  The driver’s license shows Complainant’s address as 257 Highland Avenue, Wayne, Pennsylvania.  T2. 7-8 and Complainant Exhibit 1.

71. Aqua established an account in the name of Complainant starting August 2004.  T2. 8. 11-12.

72. Ownership of 257 Highland Avenue is being disputed and is in the court system to resolve the dispute.  T1. 9-10.

73. Jules Falcone, the grandfather, passed away in 2001.  Ellen Falcone, the Complainant’s grandmother and wife of Jules Falcone, passed away the summer of 2004.  Flavio Falcone, Complainant’s father, passed away in the fall of 2004.  All of these individuals were tenants of 257 Highland Avenue, Wayne, Pennsylvania.  T2. 10-11.

74. Complainant officially moved to 257 Highland Avenue after his grandmother passed away.  T2. 11.

75. Complainant lived at the property part of the time between October 2000 and June 2004.  Complainant while living at the property used the water at the property.  T2. 12. 
76. Complainant has no title to the property as ownership has been in the court system since 2001 and is on-going.  Complainant is attempting to establish title to 257 Highland Avenue, Wayne, Pennsylvania.  T2. 13.

77. Complainant does not have a deed or lease to the property.  T2. 14-15.

78. Complainant believes that the recorder of deeds may have Flavio Falcone as having title to 257 Highland Avenue.  T2. 14-15.

79. Phone calls to Complainant’s cell phone go to his voicemail if he does not answer the call.  Voicemail calls show as calls to Complainant on his cell phone bill.  T2. 16-17.

80. In the summer of 2005, Aqua was attempting to gain access to 257 Highland Avenue to obtain a meter reading.  Complainant received a quantity of phone calls from Aqua which he felt was harassment.  Complainant received postcards from Aqua which he was told by Aqua to disregard.  T2. 18-19.

81. It was not until January 2006 when the judge became involved that access to the property was allowed by Complainant.  T2. 19.

82. Mr. Derrick McBride is a Supervisor of Collection Operations for Aqua.  He is responsible for collection operations including the acceptance of customers applying for water service.  T2. 43-44.

83. Aqua believes there are two accounts for water service involved with this complaint.  One for Jules Falcone, the Complainant’s grandfather, and the other for the Complainant.  T2. 44-45.

84. Complainant’s call requesting water service was in June 2004.  In response, Aqua requested information regarding Complainant’s residence.  At the time, there existed an active account in the grandfather’s name.  T2. 45-46.

85. In July 2004 the account for Complainant was opened.

86. If Complainant was a tenant; a copy of his lease, two forms of ID and a daytime telephone number would be requested.  If Complainant was an owner of the property; a settlement statement or deed, two forms of ID and a daytime telephone number would be requested.  T2. 46-47.

87. The aforementioned paperwork was not received from the Complainant.  Complainant was instructed about the types of paperwork needed in July 2004, twice in August 2004 and later in 2005.  T2. 47.

88. A deed, lease or settlement sheet is requested by Aqua to establish a timeline of occupancy and proof of residency.  T2. 47-48.

89. The grandfather’s estate did not apply for water service after his passing in 2001.  The grandfather had a balance due on the account.  However, bills were paid over the three years for water service between the grandfather’s passing away and Complainant applying for water service.  Aqua is not sure who paid the bills.  T2. 48.

90. Aqua initiated an account for Complainant for July 1, 2004, based on his approximate contact date with Aqua which was in July 2004.  T2. 49-50.

91. Aqua business records confirm that a ten-day notice was mailed prior to the three-day shut-off notice that Complainant received on June 29, 2005.  The ten day notice was issued on June 22, 2005.  T2. 49-50.
92. Aqua requests the Commission to direct Mr. Falcone to provide the proper documentation, either a lease, deed or settlement statement to confirm residency.  T2. 50.

93. The amount due for water service at 257 Highland Avenue prior to July 1, 2004, is approximately $600.  T2. 50-51.

94. Aqua is still requesting the Complainant to provide proof of residency for 257 Highland Avenue water service.  T2. 52; 73.

95. If there is a contested estate and a person seeks occupancy and water service at the estate, Aqua suggests that documentation from either the executor or trustee of the estate to establish responsibility for the estate would be sufficient to fulfill Aqua’s needs for residency proof.  T2. 57.

96. If because the estate is contested a person seeking to occupy it cannot provide the suggested documentation of residency for Aqua, Aqua would accept proof that the estate is in probate or is contested in the court system.  The estate account would be set aside and a new account would be opened. T2. 58.

97. The new account holder can provide documentation that the property is in dispute to fulfill the residency requirement.  T2. 58-59.

98. Aqua has received the following in connection with residency at 257 Highland Avenue: (1) death certificate of Mr. Jules Falcone (grandfather); (2) driver’s license of Jules Falcone (Complainant); and (3) social security card of Jules Falcone (Complainant).  T2. 59-60.

99. Ms. Bernadette Latrachiano is an Issue Resolution Specialist with Aqua and is responsible for handling customer disputes and complaints that require a supervisor’s attention.  T2. 61.

100. Aqua closed out the grandfather’s account as of July 1, 2004.  Aqua had been billing the grandfather’s account up to July 22, 2005.  Aqua canceled the bills on the grandfather’s account from July 1, 2004, through August 20, 2005, to close out the grandfather’s account.  T2. 63.

101. Payments and billing history after July 1, 2004, were transferred over to the account established for the Complainant.  T2. 64.

102. In an effort to resolve the Complainant’s dispute, Aqua used July 1, 2004, as the date for initiating service without the paperwork Aqua requested to verify residency.  Aqua closed the account for Jules Falcone the grandfather ending June 2004.  Aqua did bill Complainant’s account from July 1, to July 22, 2004, transferring the billing information from the grandfather’s account for that time period.  The adjustment to Complainant’s Aqua bill was a credit of $337.09.  The balance on Complainant’s bill as of February 2006 is $50.84.  T2. 64, 66-68 and Aqua Exhibit 5.

103. The balance still owing on the grandfather’s account as of July 1, 2004, is $613.80.  T2. 64 and Aqua Exhibit 4.

104. Aqua began estimating the bills at 257 Highland Avenue in August 2005 until the Company gained access to the property on January 31, 2006, and made a repair to the radio frequency device.  T2. 70-71.

105. On August 2, 2005, Ms. Latrachiano spoke with the Complainant requesting information regarding his residency at the property and that he would fax the information and Aqua would attempt to resolve his issues.  T2. 72-73.

106. On other occasions Ms. Latrachiano called the Complainant and left messages by voicemail and requested him to contact her.  T2. 73 and Aqua Exhibit 6.

107. Ms. Latrachiano had two conversations by phone with the Complainant on August 2, 2005.  During the first conversation, Ms. Latrachiano requested the death certificate of the grandfather, during the second conversation she requested any pertinent information that the Complainant could provide.  T2. 74-76; 79 and Aqua Exhibit 6.

Repair of the Meter’s Radio Frequency Transmitter
108. Mr. Lawrence Doyle is a Manger of Customer Field Services for Aqua.  He manages field operation regarding meters, meter reading, new business and cross connection control.  T2. 89.

109. Complainant’s property water usage is read through a radio frequency meter reading system.  The system transmits by radio frequency waves the reading from the meter.  Aqua goes down the streets of its customers past their residences with a transmitter that sends a signal to the transmitter located at the property.  The transmitter interprets the meter reading from the meter and transmits the reading to the truck.  T2. 90-91.

110. Complainant’s bill was estimated since April 2005 because there was a broken circuit on the transmitter on the outside of the property, which Aqua was able to confirm in January 2006 when it gained access to the property.  T2. 91.

111. On January 31, 2006, at 257 Highland Avenue, an Aqua repair person fixed a broken wire which dealt with the ability of the radio frequency device to send the meter reading information to the receiver in the truck.  The device worked after the repair was done.  T2. 93 and Aqua Exhibit 7.
112. In April 2005, Aqua began receiving the same meter reading repeatedly.  The computer system flags this occurrence if the consumption is zero for more than two times.  On the third time, a service order is generated to make a repair at the property.  T2. 94.

113. The radio frequency device keeps the last good reading it received in memory.  When that reading keeps repeating, the Company doesn’t know whether it’s because of a vacant property or a broken circuit or a bad meter.  On the third occurrence of the same reading, the Company sends out postcards to request access to the property to investigate and repair the meter reading system.  T2. 94.

114. On April 22, 2005, and May 23, 2005, Aqua meter reading system transmitted two consecutive zero consumption readings for 257 Highland Avenue.  T2. 70, Aqua Exhibit 4.  Consequently on June 23, 2005, (the third consecutive zero consumption reading) the system generated a repair work order to repair the meter reading system.  On June 24, 2005, the first of three postcards was mailed out to the Complainant requesting access to the property.  T2. 95, 105.

115. On August 24, 2005, the June 24, 2005, service order was canceled because of the pending formal Complaint.  Ms. Latrachiano attempted to contact the Complainant but was unsuccessful so she generated another service order to repair the radio frequency transmitter.  T2. 95 and Aqua Exhibit 9.

116. Aqua attempted to access the property at 257 Highland Avenue on September 3, 2005, to fix the meter reading system but was unsuccessful.  Aqua left a door hanger on the property to remind the Complainant that it was trying to gain access to the property.  T2. 96.

117. On December 8, 2005, another service order to fix the meter reading system was generated.  T2. 99 and Aqua Exhibit 10.
118. Connected with this service order postcards were sent out on December 9, and 27, 2005, and on January 10, 2006.  T2. 96 Aqua Exhibits 11-13.  The December 8, 2005 service order was cancelled on January 25, 2006.  T2. 96.
119. On January 25, 2006, a third service order was issued pursuant to a Commission Order issued on December 27, 2005.  T2. 96-97.

120. Complainant refused to provide access until the ALJ directed that arrangements be made for access at Complainant’s convenience.  T2. 96.

121. On January 31, 2006, Aqua gained access to the property and repaired the radio frequency transmitter.  T2. 97.

DISCUSSION



Complainant understands that he cannot be compensated and does not request to be compensated for any out-of-pocket expenses that may have occurred over his two-year course (2004-2006) of interfacing with Aqua in his disputes.
  Complainant asserts that based upon his experience over the two-year period there was a “pattern of behavior” by Aqua which he alleges amounts to inadequate service.  T1. 53-55.

The party filing the complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa. C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.  

To establish a sufficient case and satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa.Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den. in 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa.Commw. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6 (1993), 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).



The Pennsylvania Public Utility Code requires that, “every public utility furnish and maintain adequate, efficient, safe and reasonable service and facilities . . .  .  Such service shall be reasonably continuous and without unreasonable interruptions or delay.  Such service shall be in conformity with the regulations and order of the commission.”  66 Pa. C.S. § 1501 (Emphasis added.).  
Water Service Billing

The Complainant was frustrated that the Company failed to recognize that his grandfather’s bills were not his responsibility, although he and his grandfather shared the same name and both men were obtaining service at the same service address.  The Complainant felt that he answered the concerns of the Company by providing his driver’s license and social security card, and his grandfather’s death certificate.  (FOF 98.)  However, this documentation did not resolve the issue of when residency took place at 257 Highland Avenue for the Complainant because the driver’s license was issued October 6, 2000, and had the address of 257 Highland Avenue. (FOF 70.)  Consequently, the Company continued to inquire about receiving additional documentation for proof of residency.  The Complainant became exasperated thinking that he had complied with the Company’s requests and chose to answer the Company at his discretion through the written word only, not verbally.  
I do not find the conduct of Complainant as reasonable.  The Complainant unilaterally decided the Company was unreasonable and refused to confirm residency at the property of water service.  Complainant determined that he had already provided the needed documentation.  I give the Complainant the benefit of the doubt that he was unaware that the documentation he had provided caused more questions regarding his initial occupancy of the service residence.  However, Complainant is responsible for water service that he used at the service address if he has a tenancy interest at the service address.  Complainant cannot receive a benefit of an estimate of initial service based upon the information that he supplied the Company and then refuse to supply additional information to confirm beginning service date when requested stating that he thought this issue had been resolved.  In essence, the Complainant may be gaining a benefit from the Company if the estimated service date is well after the Complainant established residency.  
The Company continues to request proof of residency from the Complainant and has stated that if the property ownership is contested, that copies of court documents revealing the estate is in probate or other contest of ownership for 257 Highland Avenue would suffice as adequate proof.  Aqua has stated that proof of residency can be in the form of a settlement sheet, lease, deed, or documentation by estate trustee or executor establishing responsibility of Complainant.  Aqua has no documentation of Complainant’s residency at 257 Highland Avenue.  
I do not find it unreasonable for Aqua to seek to establish the initial service date for the Complainant by requesting proof of residency.  However, the Company has not provided nor does the record reveal any tariff provision or statute or regulation or other documents that the Commission enforces to demand proof of residency.  Consequently, I am reluctant to order the Complainant to provide proof of initial residency because there is no proof that the Commission has authority to do so.


Interruption of Water Service
On or about March 25, 2005, it was discovered that Complainant’s sewage line was in need of repair.  On April 7, 2005, while repairing the sewage line, the contractor, Ronca, damaged the water service line.  The damage to the water service line was to both sides of the curb stop.  This is significant because from the water main to the curb stop, Aqua is responsible for the water service line, and from the curb stop to the residence, the resident is responsible for the water service line.  Later on April 7, 2005, Aqua fixed its portion of the water service line.  Horn plumbing service was called and installed a temporary line (a hose) for water service from the curb stop to the residence.  Consequently, Complainant had water service, although temporary piping, on the same day water service was damaged.  

Aqua was not responsible for the damage.  Aqua, performed such that Complainant had restored service the same day the damage occurred.  

I do not find that the interruption of water service was unreasonable.  I do not find that the actions of Aqua were inadequate under the circumstances once the water service line was damaged.  I do not find that Complainant has sustained his burden of proof to demonstrate that this incident both in itself and integrated with the requests for establishing an initial service date are in violation of the Commission’s rules or regulations.

Repair of Radio Frequency Transmitter
To compound the dilemma associated with the water service at 257 Highland Avenue, the radio frequency transmitter was not functioning properly preventing Aqua from obtaining an actual meter reading.  Aqua obtained estimated readings for 257 Highland Avenue bills starting in April 2005.
  
Aqua’s system automatically triggers a repair work order to investigate the meter reading system after three consecutive zero consumption readings. (FOF 113.)  Although the record supports that the transmitter for reading the meter was on the outside of the property, Aqua contends that it needed access to the property in order to investigate why the reading system was not working properly.  Because there were repeated intervals of three consecutive zero consumption readings, Complainant received several post cards as reminders to provide access to 257 Highland Avenue.  

Complainant understandably tried to interface with Aqua at an arm’s-length based upon his experience with the Company, his water service and the inconvenience of these repetitive reminder cards cautioning shut-off implications if Complainant did not respond.
I do find that Aqua could have been more diligent in investigating the meter reading malfunction and communicating the rationale for access to Complainant.  I caution Aqua to be more diligent with its customers especially those that have experienced dilemmas associated with their water service in repetitive instances.  However, I do not find that Aqua’s service was inadequate or unreasonable in continuing to obtain access to the property to investigate why the meter reading system was malfunctioning.  Consequently, I do not find that Complainant sustained his burden of proof to show Aqua provided inadequate service. 

Lastly, it is unfortunate that the timing of these matter in the aggregate caused Mr. Falcone a considerable about of time and energy.  However, the events regarding these Complaints collectively, do not demonstrate that Aqua operated in an unsafe, inadequate and unreasonable manner to provide water service to Mr. Falcone.  Consequently, I do not find that Aqua violated Section 1501 of the Public Utility Code, 66 Pa. C.S. §1501, or any other Commission rule or regulation in its conduct during the complained events. 

CONCLUSIONS OF LAW



1.
The party filing the complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa. C.S. §332(a).  



2.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3.
Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Such a showing must be by a preponderance of the evidence.

4.
Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.

5.
When a complainant fails to prove that the respondent public utility has done or failed to do, or is about to do or fail to do, an act or thing in violation of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission, the Commission does not have the authority to require any action by the utility nor to impose a civil penalty upon the utility.

6.
The Complainant failed to prove by a preponderance of the evidence that Respondent has done or failed to do, or is about to do or fail to do, an act or thing in violation of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.
ORDER



THEREFORE,



IT IS ORDERED:

1. That the Complaints filed by Jules Falcone against the Aqua Pennsylvania, Inc. at Docket Nos. C-20055300 and Z-01761777 are hereby dismissed.

2. That the Secretary mark these dockets closed.

Dated:
July 17, 2006




_______________________________








Angela T. Jones








Administrative Law Judge

	� 	The transcripts of the two hearings are numbered individually rather than consecutively.  The reference “T1” is to the March 27, 2006 transcript and the reference “T2” is for the April 24, 2006 transcript. 


	� 	There is some discrepancy on the record as to the date of the repairs to the water service line, but there is no discrepancy about the length of time taken to repair the water service.  The credible evidence is that the water service was reestablished on April 7, 2005 and completed on April 8, 2005.  The findings of fact reflect this timeline.  See Aqua M.B. at 4 footnote 3.


	� 	Sarkis v. Zanella Transit, 50 Pa. PUC 198 (1976) (Compensatory damages are not within the jurisdiction of the Pennsylvania Public Utility Commission.) and Elkins v. Bell Tel. Co., 491 Pa. 123, 420 A.2d 371 (1980).  


	� 	Moreover, the Company’s Brief neglects to mention this request or any tariff, statute, regulation or any manner by which the Commission can grant the request for relief.  


	� 	This is coincident with the timeframe of the damage to the sewage and water service line.  It is possible that said damage caused the malfunctioning of the radio frequency transmitter but the record does not support this proposition.
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