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HISTORY OF THE PROCEEDINGS


On April 7, 2006, David G. DeGezelle (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against PECO Energy Company (the Respondent).  In the complaint, the Complainant alleged that the Respondent required him to post a deposit of $320 while the past due amount was only $385 and that he posed no credit risk to the Respondent because he had been a customer of good standing for 33 years.  He asked that the Commission investigate the Respondent’s deposit practice.   


On May 3, 2006, the Respondent filed an answer to the complaint.  It stated that on January 12, 2006, the Complainant was billed a deposit of $320 in three installments (the first was $160 on January 12, 2006, the second and the third installments of each $80 in subsequent months) and that the deposit was justified because of the Complainant’s payment history.   


An initial hearing was scheduled for June 27, 2006.  The Complainant testified on his behalf and introduced three exhibits into the record.  The Respondent was represented by Lisa A. Lutz, Esquire, who presented the testimony of one witness and introduced four exhibits into the record.



The parties’ testimony was taped because the court reporter was absent due to a traffic jam.



The record was closed on June 27, 2006.
FINDINGS OF FACT


1.
The Complainant is a residential customer of the Respondent’s and takes electric service at 147 Mineral Springs Road, Coatesville, Pennsylvania.


2.
On January 12, 2006, the Complainant was billed a deposit of $320 in three installments:  the first installment of $160 on January 12, 2006, the second of $80 on February 6, 2006, and the third of $80 on March 10, 2006 (PECO Exhibit 1).


3.
On the January 12, 2006 bill, the first installment of $160 was listed as the first deposit installment (Exhibit C-1).   


4.
On the June 12, 2006 bill, the entire security deposit was included in the balance due but not separately designated as such (Exhibit C-2).  


5.
On June 26, 2006, the Complainant paid $417.78 for the June 12, 2006 bill for utility service (Exhibit C-3).  

 

6.
On April 8, 2004, the Complainant was billed a deposit of $276 in three installments:  the first installment of $138 on April 8, 2004, the second of $69 on May 10, 2004, and the third of $69 on June 7, 2004.  This deposit was waived on November 30, 2004 (PECO Exhibit 1).
DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



Under these principles the Complainant has the burden of proving by a preponderance of the evidence that the Respondent has acted unreasonably in that it has not taken into account the Complainant’s history of a customer of good standing when it required the Complainant to post a security deposit or that it has caused confusion when it did not indicate clearly energy and non-energy usage portions on its bill.


The Complainant testified that since 1995 when his wife was injured in an automobile accident, and as a result, she has been unable to work, his household has run into financial difficulty.  He also testified that he was really behind in his payments in 1999, and that the Respondent should look to his some 30-year history as a customer of good standing before requiring him to post a deposit and treating him as a deadbeat.  The Complainant further testified that the Respondent did not clearly indicate in the June 26, 2006 bill which portion of the bill was the deposit and which the consumption charges.


The Respondent’s witness testified that on January 12, 2006, the Complainant was billed a deposit of $320 in three installments:  the first installment of $160 on January 12, 2006, the second of $80 on February 6, 2006, and the third of $80 on March 10, 2006, and that on the June 12, 2006 bill, all the unpaid installments were included in the amount of $618.48 as a balance from the last bill.   



In part, Sections 56.41 (relating to general rule), 56.42 (relating to payment period for deposits) and 56.51 (relating to amount of cash deposit) of the Commission’s regulations, 52 Pa. Code §§56.41, 56.42 and 56.51, provide as follows:     

A utility may require an existing ratepayer to post a deposit to reestablish credit under the following circumstances:

   (1)  Delinquent accounts.  Whenever a ratepayer has been delinquent in the payment of any two consecutive bills or three or more bills within the preceding 12 months.

   (i)  Prior to requesting a deposit under this section, the utility shall give the ratepayer written notification of its intent to request a cash deposit if current and future bills continue to be paid after the due date.

   (A)  Notification shall clearly indicate that a deposit is not required at this time but that if bills continue to be paid after the due date a deposit will be required.

   (B)  Notification may be mailed or delivered to the ratepayer together with a bill for utility service.

52 Pa. Code §56.41.

*
*
*

. . . A ratepayer may elect to pay a required deposit in three installments:  50% payable upon the determination by the utility that the deposit is required, 25% payable 30 days after the determination and 25% payable 60 days after the determination.
52 Pa. Code §56.42.

*
*
*


(b)  Existing ratepayers.  For an existing ratepayer, the cash deposit may not exceed the estimated charged for service based on the prior consumption of that ratepayer for the class of service involved for a period equal to one average billing period plus 1 average month, not to exceed . . . 2 months in the case of gas, electric and steam heat utilities, with a minimum of $5.

52 Pa. Code §56.51.



These provisions provide that a ratepayer may be required to post a deposit to reestablish credit if the ratepayer has been delinquent in the payment of any two consecutive bills or three or more bills within the preceding 12 months and if the ratepayer has been given a written notice of a utility’s intent to request a cash deposit when current and future bills continue to be paid after the due date.  Notice of the utility’s intent may be mailed or delivered to the ratepayer together with a bill for utility service.  As for the amount of the cash deposit, the amount may not exceed the estimated charges for services based on the prior consumption of that ratepayer for the class of service involved for a period equal to one average billing period plus 1 average month, not to exceed 2 months in the case of gas, electric and steam heat utilities.  As for the payment period for deposits, the ratepayer may elect to pay in three installments:  50% payable upon the determination by the utility that the deposit is required, 25% payable 30 days after the determination and 25% payable 60 days after the determination.


These provisions do not require a utility to insert a notice of its intent to request a cash deposit in every utility service bill after the determination by the utility that a deposit is required.  It may insert this notice in three installment payment monthly bills and after that, if a customer did not post a deposit, the deposit would become a balance from the last bill.  Further, a utility is required to keep a customer record, not some 30 years, but only four (4) 
years,
 which, in the instant case, happened to be a period in which the Complainant did not pay utility charges in full by the due date
 on several occasions.


The Complainant did not dispute his status as a delinquent ratepayer and the required amount of his deposit.  He complained that because the Respondent did not clearly indicate the deposit on its June 2006 bill, he thought all the charges in that bill were for actual usage of electricity.



Here, the Respondent gave the Complainant notice of its intent to request a cash deposit of $320, indicating that 50% of $320 or $160 on its January 2006 bill and the second and the third installment of 25% on its subsequent bills, i.e. its February and March 2006 bills.  Instead of offering proof showing that the Respondent did not give notice of its intent to request a cash deposit for the second and the third installment on its February and March 2006 bills, the Complainant offered in evidence the June 2006 bill on which the Respondent was not required to list anything but new electric charges and, if any, a balance from the last bill.


Anyway, was the Complainant confused by this commingling?    


The June 12, 2006 bill listed a balance from the last bill of $618.48, new PECO Energy charges of $119.30 and a total amount due of $737.78 as of July 3, 2006.  There was no confusion between energy and non-energy charges because he knew he had not paid the deposit of $320 (non-energy usage).  Therefore, after subtracting (his handwriting) the deposit ($320) from the total amount due ($737.78), the Complainant arrived at $417.78 for energy usage, which he paid on June 26, 2006 (C-3).   


For the reasons above, I conclude that the Complainant has not carried his burden of proof.     
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this dispute.



2.
The Complainant has failed to carry his burden of proof.



3.
The Respondent has not violated the Public Utility Code, 66 Pa.C.S. §1501, and the Commission’s regulations, 52 Pa. Code §§56.41, 56.42 and 56.51.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of David G. DeGezelle against PECO Energy Company at Docket No. C-20066197 is dismissed.  

Date:
 
July 20, 2006



____________________________________








Ky Van Nguyen








Administrative Law Judge
� 	Section 332(a) of the Public Utility Code provides:





	“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.





� 	52 Pa. Code §56.202 (relating to record maintenance) provides:





    A utility shall preserve for a minimum of 4 years written or recorded disputes and complaints, shall keep the records within this Commonwealth at an office located in the territory served by it, and shall make the records available for examination by the Commission or its staff.  Information to be maintained shall include the following:





	(1)	The payment performance of each of its ratepayers.


	(2)	The number of settlement agreements made by the utility company and a synopsis of the terms, conditions and standards upon which agreements were made.


	(3)	The number of service terminations and reconnections.


	(4)	Communications to or from individual ratepayers regarding interruptions, discontinuances, terminations and reconnections of service, including the name and address of the ratepayer, the date and character of the dispute or complaint and the adjustment or disposal made of the matter.





� 	In part, 52 Pa. Code §56.2 (relating to definitions) provides:





   Delinquent account – Charges for utility service which have not been paid in full by the due date stated on the bill . . .
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