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:

INITIAL DECISION 
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Larry Gesoff

Administrative Law Judge

HISTORY OF THE PROCEEDING


This decision dismisses a complaint that Maureen Slevin filed with this Commission on October 31, 2005 for her failure to appear at the hearing and prosecute her complaint.



In her complaint, Ms. Slevin alleges that Windstream Pennsylvania, Inc. (formerly ALLTEL Pennsylvania, Inc.) refused to provide her with Lifeline service.  Windstream Pennsylvania, Inc. (Windstream) answered the complaint and filed new matter and a motion to dismiss on December 16, 2005.  On February 7, 2006, Chief Administrative Law Judge Veronica A. Smith, denied the motion to dismiss and directed that the matter be set for a resolution conference.  On June 5, 2006, Commission Mediator Bruce Bigelow submitted a report to the Mediation Unit.  The resolution conference was unsuccessful and the Commission set the matter for an initial hearing on July 20, 2006.



The Commission held the telephonic hearing on July 20, 2006 as scheduled.  I placed a call to Ms. Slevin at the telephone number listed on the Complaint and on the notice of the hearing.  The number was the number of Ms. Slevin’s case manager and she was not present.  I then called two telephone numbers listed in Windstream’s pre-filed testimony as numbers Ms. Slevin previously had.  Neither phone number was in service.  Michael L. Swindler, Esquire, representing Windstream, moved to dismiss the complaint for lack of prosecution.  No briefs were filed.  The motion was granted.  Margie Hubbard, a Customer Sales Representative for Windstream, gave brief testimony.  The record, which contains a transcription of the notes of testimony, closed upon conclusion of the hearing.  This decision is being written before receipt of the transcript.
FINDINGS OF FACT


1.
ALLTEL Pennsylvania, Inc. became Windstream Pennsylvania, Inc. on July 17, 2006.  Testimony of Ms. Hubbard.

2.
The Commission’s hearing notice dated June 8, 2006, set the date and time of the hearing.  A prehearing order dated June 13, 2006, reminded the parties of the scheduled hearing and indicated how to request a change in scheduling.  It also directed Ms. Slevin to provide me with a telephone number if she would be at a telephone number different from the one listed on the hearing notice at the time of the hearing.  

3.
Chief Administrative Law Judge Smith’s order denying Windstream’s motion to dismiss, the hearing notice and the prehearing order were sent to Ms. Slevin by first class mail and were not returned by the U.S. Postal Service.



4.
Ms. Slevin was not present at the office of her case manager, whose telephone number was listed on Ms. Slevin’s complaint and on the Commission’s hearing notice.



5.
Two telephone numbers Ms. Slevin had with Windstream are no longer in service.



6.
Ms. Slevin is no longer a customer of Windstream.  Testimony of Ms. Hubbard.

DISCUSSION


The Commission satisfied the requirement of affording Ms. Slevin with administrative due process by providing timely notice of the hearing on her complaint and the opportunity to be heard.  Schneider v. Pa. P.U.C., 479 A.2d 10 (Pa. Cmwlth. 1984). 



The Commission mailed the notice by first class mail and the U.S. Postal Service did not return it as undeliverable.  Ms. Slevin did not comply with the directive in the prehearing order that she provide me with a telephone number at which she could be reached for the hearing.  It must be presumed that Ms. Slevin received the notice and the prehearing order, which were sent in the ordinary course of business.  Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974); Meierdierck v. Miller, 394 Pa. 484, 147 A.2d 406 (1959); Samaras v. Hartwick, 698 A.2d 71 (Pa. Superior Ct. 1997); Judge v. Celina Mutual Insurance Co., 303 Pa. Superior Ct. 221, 444 A.2d 658 (1982).  It is presumed further that Ms. Slevin received the items and knew the time of the scheduled hearing.  She had ample opportunity to appear and be heard in this proceeding, but chose not to do so.  Ms. Slevin’s due process rights have been fully protected.



Ms. Slevin waived her opportunity to participate in the hearing provided for her and cannot reopen thereafter any matter accomplished at the hearing.  Also, her failure to appear and participate in the hearing is inimical to the public interest, warranting dismissal of the complaint.  52 Pa. Code §5.245.


The Public Utility Code, 66 Pa. C.S. §332(a), places the burden of proof upon the proponent of any request for relief.  By failing to appear and present any evidence in support of her complaint, Ms. Slevin failed to meet this burden and her complaint must be dismissed with prejudice.  Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995).

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.

2. The due process rights of Ms. Slevin have been fully protected in this proceeding.

3. By failing to appear and be heard on this complaint, Ms. Slevin has failed to meet her burden of proving that she is entitled to the relief she seeks from the Commission.

ORDER


THEREFORE,



IT IS ORDERED:


That the complaint of Maureen Slevin v. Windstream Pennsylvania, Inc. (formerly ALLTEL Pennsylvania, Inc.), at Docket No. C-20055502, is dismissed with prejudice.

Dated:  July 20, 2006

















Larry Gesoff







Administrative Law Judge
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