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F-01690882
             v.

Philadelphia Gas Works
TENTATIVE OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions of Donald C. Leland, III (Complainant), filed on March 27, 2006, to the Initial Decision of Administrative Law Judge (ALJ) Larry Gesoff, which was issued on March 10, 2006, in the above-captioned proceeding.  Philadelphia Gas Works (PGW) filed Reply Exceptions on April 10, 2006.

History of the Proceeding



On June 22, 2005, the Complainant filed a Formal Complaint (Complaint) against PGW wherein he disputed the amount of his bill and alleged that PGW did not credit his account for an overpayment.  The Complainant requested that the Commission vacate all past-due charges and direct PGW to pay him a reasonable amount for deceit, maltreatment and undue harassment.  On September 1, 2005, PGW filed a blanket request for extensions of time to file answers to several formal complaints, including the instant Complaint.  This request was approved by the Office of ALJ on September 7, 2005.  On October 10, 2005, PGW filed an Answer to the Complaint in which it admitted an error in not billing the Complainant for several years but denied the averments concerning the accuracy of the Complainant’s bill.  


The instant Complaint is an appeal of a Decision of the Commission’s Bureau of Consumer Services (BCS), issued on May 25, 2005, at Case Number 1690882.  By way of that Decision, the BCS found that the balance was correct, as rendered, and provided relief to the Complainant in the form of a waiver of late-payment charges from October 5, 2004, to the date of the BCS Decision, and a credit of $250.00.  Also, the BCS directed the Complainant to pay to PGW his current monthly budget bill of $36.00 plus $24.00 per month toward the balance on the account.
On January 25, 2006, a hearing was held by the ALJ.  The Complainant appeared, pro se, and PGW was represented by counsel. 


On March 10, 2006, the ALJ issued an Initial Decision wherein he recom​mended that the Complaint be dismissed for the failure to satisfy the burden of proof.  The Complainant filed Exceptions to the Initial Decision on March 27, 2006.  PGW filed Reply Exceptions on April 10, 2006.  

Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code),  66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).



The ALJ made fourteen Findings of Fact and reached two Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.
In his Initial Decision, the ALJ found that PGW stopped sending bills to the Complainant after conversion from its Legacy billing system to a new billing system because PGW’s Legacy billing system incorrectly showed that the Complainant’s account was finalized as of March 4, 1995.  On March 8, 1996, despite not receiving any bills from PGW, the Company received a $200.00 payment from the Complainant.  Because PGW could not keep a payment on an account which had been finalized, it marked the payment as an over payment and refunded the payment to the Complainant.  (Findings of Fact No. 2 and 4).  
The ALJ further found that PGW realized the Complainant’s meter was registering usage, but that no person was being billed and, on April 7, 2004, left a 72-hour shut-off notice at the Complainant’s residence.  On April 8, 2004, the Complainant called PGW about the notice and indicated that he had not received a bill since March 4, 1995.  The Complainant stated that he believed that he still had an overpayment; that PGW was at fault, and that he did not owe anything to PGW.  The ALJ noted that PGW’s records contain no contact from the Complainant from 1995 to 2004 indicating that he was not receiving bills from PGW.  (Findings of Fact Nos. 5-8).
Subsequently, the ALJ found that on May 10, 2004, PGW removed the Complainant’s meter, tested this meter and installed an electronic meter reading device at the Complainant’s property.  On June 2, 2004, PGW used the reading of the old meter to issue the Complainant a bill for previously unbilled usage for the past four years.  (Findings of Fact Nos. 10 and 11).   The ALJ noted that the Complainant has been paying his current bill, but he did not comply with the BCS decision.  As of January 4, 2006, the Complainant’s account balance was $1,060.49.  (Finding of Fact No. 14).
The ALJ concluded that the Complainant failed to meet his burden of proving that he is due a refund; that he was in an overpayment status for nine years, and that during that time PGW was applying the amount of the supposed overpayment to his monthly gas bills.  The ALJ also noted that the Complainant has not demonstrated that PGW’s method of estimating his usage and arriving at an amount of his back bill was unreasonable. Therefore, the ALJ recommended that the Complaint be dismissed for the failure to satisfy the burden of proof.  (I.D. at 6-9).
In his Exceptions to the ALJ’s Initial Decision, the Complainant reiterates the arguments he included within his original Complaint.  The Complainant avers that he continued to allude to the possibility of the existence of an overpayment because PGW gave him no other reason for not sending him bills for his gas usage.  He opines that it is not his responsibility to prove an overpayment exists because it was PGW that returned his $200.00 payment with “overpayment” stamped on the check.  The Complainant claims he was left with no other alternative than to think that the possibility existed of an overpayment since PGW gave him no other reason for the return.  (Exc. at 1-2).  

In reply, PGW states that the Complainant has not presented any argument that he met his burden of proof or that he had overpaid his gas bill for the period in question.  PGW refers to the record evidence that the reason for his returned $200.00 payment was that his account was not linked to his gas usage, and it appeared as if he had no active account.  PGW avers that the record lacks any substantial evidence that the Complainant is due a larger refund.  PGW opines that the Complainant’s hopeful suspicions and mere bald assertions do not support his allegation that he merits a larger refund.         (R. Exc. at 1-2).
Upon review and consideration of the record evidence, we shall deny the Complainant’s Exception.  We find that the Complainant has failed to meet his burden of proof on this matter in regard to an alleged overpayment, and his Exceptions are not supported by record evidence.  
We note that the facts and legal issues raised by this Formal Complaint are substantially similar to a series of cases considered by this Commission including, Ronald Ragland v. Philadelphia Gas Works, Docket No. F-01386826, (Order entered March 17, 2006) (Ragland); April L. Glenn v. Philadelphia Gas Works, Docket No. F-01238524, (Order entered January 18, 2006); (Glenn); Darlene Doe v. Philadelphia Gas Works, Docket No. F-01559449, (Order entered December 13, 2005) (Doe); Wanda O. Johnson v. Philadelphia Gas Works, Docket No. F-01231082, (Order entered May 28, 2004) (Johnson); Roderick Berry v. Philadelphia Gas Works, Docket No. F-01184412, (Order entered April 15, 2004) (Berry); and also Lewis v. Philadelphia Gas Works, 98 Pa. P.U.C. 399 (2003) Docket No. F-01008205 (Order entered August 26, 2003) (Lewis).

In Johnson, PGW admitted that it was unable to read the Complainant’s meter during the period between December 1998 and August 2002, and subsequently issued a make-up bill for more than $2,000.  In Berry, the customer alleged that PGW changed his meter in 2002, and afterward sent him a bill for over $4,900 for a time period extending from June 1997 to May 2002.  In Lewis, the customer filed a Complaint against PGW for a make-up bill of over $3,000 for a period extending from October 2000 to July 2001, during which time PGW did not read the customer’s meter.

Each of the Johnson, Berry and Lewis cases were referred to the Commission’s Law Bureau for investigation.  In Lewis, a settlement was reached between the Law Bureau Prosecutory Staff and PGW and later approved by this Commission.  This settlement details the substantial efforts that PGW has made to move to an automatic meter reading system, provides a timeline for reading non-AMR meters and includes a commitment that PGW will bring its meter testing and retention practices into compliance with our Regulations. 

Similar to our review of the issues in Johnson, Berry and Lewis, this case involves the failure of PGW to read the Complainant’s meter and to bill the Complainant for an extended period; in this case, approximately nine years.  In each of these cases, this Commission recognized the appropriateness of permitting a make-up bill upon an adequate demonstration by the utility of the accuracy of the recalculation of the customer’s usage.  In the present case, we find that the record adequately demonstrates the accuracy of PGW’s recalculation. (Tr. at 31-40; PGW Exh. 4).  On review of the transcript, and of PGW’s Exhibits, we are able to conclude that the make-up bill was calculated with reasonable accuracy and did not have the flaws of an incorrect gas cost rate factor or the lack of sufficient detail, which was observed in Lewis and Berry, respectively.  Also, unlike the situation in Lewis, the present case indicates that a meter test was performed, and the meter recorded within 98% accuracy per 52 Pa. Code § 59.21(f)(1) . (Tr. at 40-41; PGW     Exhibit 2).  
Before concluding, however, we note that PGW acknowledged that it failed to issue the Complainant a bill for approximately a nine-year period, from March 4, 1995 through May 10, 2004, due to a billing system error.  This is clearly in violation of our Regulations at 52 Pa. Code § 56.11 and PGW’s own tariff, both of which require that a bill be issued once every month to customers.  In this regard, while the ALJ did not recommend such, we are of the opinion that a penalty should be assessed against PGW for failure to comply with our Regulations.   



Our determination as to what constitutes an appropriate civil penalty in this instance will be made pursuant to our recent determinations in Doe and Ragland.  In Doe and Ragland, we directed PGW to pay a civil penalty in the amount of $250.00 for each of the four years that the Complainant is liable for a back-billing.  Consistent with Doe and Ragland, we will modify the ALJ’s Initial Decision to direct PGW to pay a civil penalty in the amount of $250.00 for each of the four years that the Complainant is liable for a back-billing, for a total fine of $1,000.00.  



It is important to note that since this finding represents a revision to the ALJ’s Initial Decision, we shall issue this Order as a Tentative Order to allow for any comments regarding the imposition of a civil penalty.  If no comments are received by the Commission within ten days of the entry date of this Tentative Order, this Tentative Order will become final without further action by the Commission.  
Conclusion


Based upon the foregoing discussion, we shall deny the Complainant’s Exceptions.  As such, we shall adopt the ALJ’s Initial Decision, as modified by this Order, which dismisses the Complaint and imposes a civil penalty in the amount of $1,000.00 on PGW for its failure to comply with our billing regulations at 52 Pa. Code    § 56.11.  In addition, this Order shall be issued as a Tentative Opinion and Order, which will become final without further Commission action on the condition that no comments are received within ten days from the date of entry of this Tentative Order; THEREFORE,



IT IS ORDERED:


1.
That the Exceptions of Donald C. Leland, III to the Initial Decision of Administrative Law Judge Larry Gesoff are denied consistent with this Tentative Opinion and Order.

2.
That the Initial Decision of Administrative Law Judge Larry Gesoff in the above referenced proceeding is adopted, as modified, consistent with this Tentative Opinion and Order. 



3.
That the Complaint of Donald C. Leland, III against the Philadelphia Gas Works is dismissed. 


4.
That Donald C. Leland, III is directed to pay the Philadelphia Gas Works the budget amount of his bill each month, plus $24.00 each month to satisfy the arrearage of $1,060.49 for unbilled natural gas service that accrued on this account.  These payments shall continue until the unbilled arrearage has been fully satisfied.



5.
That as long as Donald C. Leland, III adheres to the terms of this Order, the Philadelphia Gas Works shall not assess any late payment charges nor shall the Philadelphia Gas Works terminate service to him, except for valid safety and/or emergency reasons.



6.
That if Donald C. Leland, III fails to adhere to the terms of this Order, the Philadelphia Gas Works is, hereby, authorized to terminate the Complainant’s service pursuant to the provisions of the Public Utility Code, 66 Pa. C.S. § 1401, et seq., and the Commission’s regulations, 52 Pa. Code §56.1, et seq.


7.
That the Philadelphia Gas Works shall pay a civil penalty of one-thousand dollars ($1,000) as provided for in Section 3301 of the Public Utility Code, 66 Pa. C.S. § 3301, by sending a certified check or money order, within twenty (20) days after notice of a Final Commission Order in this proceeding is issued, to:




Secretary

Pennsylvania Public Utility Commission


P.O. Box 3265


Harrisburg, PA  17105-3265


8.
That the Philadelphia Gas Works cease and desist from further violations of Section 56.11 of the Commission’s Regulations, 52 Pa. Code § 56.11.


9.
That within ten (10) days of the entry date of this Tentative Opinion and Order, Parties shall have the opportunity to file written comments with regard to the civil penalty of $1,000 imposed on the Philadelphia Gas Works by this Tentative Opinion and Order.  Comments shall be filed with the Office of Secretary, Pennsylvania Public Utility Commission, P.O. Box 3265, Harrisburg, PA, 17105-3265.



10.
That if no comments in opposition to the civil penalty of $1,000 imposed on the Philadelphia Gas Works by this Tentative Opinion and Order are filed in accordance with Ordering Paragraph No. 9, above, this Tentative Order shall become final without further Commission action.



11.
That a copy of this Tentative Opinion and Order shall be served upon the Office of Consumer Advocate.



12.
That a copy of this Tentative Opinion and Order shall be served upon the Financial and Assessment Chief, Office of Administrative Services.



13.
That this proceeding be marked closed once the Tentative Order becomes final.








BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED: August 17, 2006

ORDER ENTERED:  August 22, 2006
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