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HISTORY OF THE PROCEEDING

On March 2, 2006, Margaret Shafer (Complainant) filed a complaint against UGI Utilities, Inc. (Respondent) asserting that her natural gas service bills were too high as the result of a natural gas leak near her meter.  According to the Complainant, she called the Respondent regarding the leak and the Respondent’s employees replaced the natural gas meter.  The Complainant contends that the natural gas leak near her meter caused her natural gas service bills to be higher than they should have been.  The Complainant requests that the Commission give her a credit for the natural gas that leaked from her line and reduce the amount that the Respondent is requesting for her natural gas service.  

Respondent filed an answer to the complaint on March 23, 2006.  The Respondent admits that the Complainant called it and alleged a natural gas leak at her residence.  The Respondent agrees that its employees replaced the Complainant’s meter and repaired a leak.  The Respondent alleges that its employees tested the meter they removed and found it to be accurate.  The Respondent argues that the natural gas was leaking from the Complainant’s line before the natural gas passed through the Complainant’s meter and therefore denies that it billed the Complainant for any gas that leaked out.  The Respondent claims that the bills sent to Complainant are accurate.  The Respondent requests that the Commission deny the complaint. 

By hearing notice dated June 19, 2006, the Commission scheduled a telephone hearing for this matter on July 24, 2006 at 10:00 a.m., and assigned the case to me.  I issued a prehearing order on June 20, 2006 addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements.  I conducted the initial hearing as scheduled on July 24, 2006.  

The Complainant presented testimony and sponsored two exhibits that I admitted into the record.  Larry R. Crayne, Esquire represented the Respondent, which sponsored five exhibits that I admitted into the record.  The initial hearing resulted in a transcript of sixty-two pages.  The record closed on August 9, 2006, the date the transcript was filed with the Secretary’s Bureau.

FINDINGS OF FACT



1.
The Complainant in this case is Margaret Shafer, who resides at 105 North Lockwillow Avenue, Harrisburg, Pa.17112.  (N.T. 6)



2.
The Complainant has resided at 105 North Lockwillow Avenue since December, 1999.  (N.T. 6)



3.
The Respondent in this case is UGI Utilities, Inc.  (N.T. 8-9)



4.
The residence at 105 North Lockwillow Avenue is a two story single family dwelling.  (N.T. 7)


5.
When the Complainant, her husband and daughter moved into the residence at 105 North Lockwillow Avenue, the second floor had an apartment with a tenant living there.  (N.T. 7)


6.
The tenant living in the second floor apartment at 105 North Lockwillow Avenue moved out of the apartment in early 2000.  (N.T. 8)



7.
The Complainant has not rented the second floor apartment since 2000 but has converted the dwelling at 105 North Lockwillow Avenue to a single family dwelling.  (N.T. 8)



8.
The Complainant’s daughter resided with her and her husband at 105 North Lockwillow Avenue until two years ago.  (N.T. 19)



9.
The Complainant’s daughter moved from the residence at 105 North Lockwillow Avenue and has not moved back.  (N.T. 19)



10.
The Complainant has received natural gas service from the Respondent the entire time she has resided at 105 North Lockwillow Avenue.  (N.T. 9)



11.
In May, 2005 the Complainant was outside gardening when she smelled natural gas near her meter which is located outside her home.  (N.T. 10)



12.
The Complainant called the Respondent when she smelled the natural gas near her meter.  (N.T. 10-11)



13.
In response to the Complainant’s call, the Respondent dispatched a service technician, Mr. Orris, to investigate the gas leak.  (Exhibit R-4, N.T. 11, 33-34, 42)



14.
Approximately one hour after the Complainant called the Respondent; Mr. Orris arrived at the residence at 105 North Lockwillow Avenue.  (N.T. 11)



15.
Mr. Orris used a gas scope to determine that there was a gas leak at the valve located before the gas entered the Complainant’s meter.  (N.T. 11, 42-44)



16.
Mr. Orris determined that the pipe entering the Complainant’s meter was badly corroded.  (N.T. 42)



17.
Mr. Orris found no leaks on the outlet side of the Complainant’s meter.  (N.T. 42-44)



18.
Based on his investigation, Mr. Orris called Respondent to dispatch another technician to install a new gas meter and repair the leaking gas line.  (N.T. 11-12, 42-46)



19.
In response to its service technician’s call, the Respondent dispatched another technician, Mr. Nicaise, to replace the Complainant’s gas meter and repair the gas line.  (Exhibit R‑5, N.T. 12, 34, 48)



20.
Mr. Nicaise removed the Complainant’s meter and meter set.  (N.T. 12, 48)



21.
Mr. Nicaise installed a new gas meter and replaced portions of the gas line on both sides of the Complainant’s gas meter.  (N.T. 12, 48-50, Complainant’s Exhibit 2, pgs. 3‑5)



22.
Mr. Nicaise checked the new meter and gas lines after he installed them to verify that they were not leaking.  (N.T. 50)



23.
Mr. Nicaise used liquid soap at the pipe joints to determine that there were no leaks after he installed the new gas meter and gas lines.  (N.T. 50-53)



24.
The Complainant has not smelled natural gas near her gas meter since Mr. Nicaise installed the new gas meter and gas lines.  (N.T. 14)



25.
After Mr. Nicaise removed the old meter from the Complainant’s residence, Respondent’s employees tested the meter and determined that the meter had an error of +1.4 and +1.9 in two separate tests.  (N.T. 32-33, Exhibit R-2)



26.
The error in the Complainant’s old gas meter is within the Commission’s guidelines.  (N.T. 33)  


27.
The Complainant’s residence is heated by a gas fired hot water furnace. (N.T. 9-10)



28.
The Complainant’s residence has a gas fired hot water heater.  (N.T. 9-10)



29.
After Mr. Nicaise installed the new gas meter and pipes, the Complainant complained to the Respondent regarding high gas bills.  (N. T. 15, Exhibit R-3)


30.
In response to the Complainant’s complaint, the Respondent sent a service technician to the residence at 105 North Lockwillow Avenue on January 25, 2006.  (Exhibit R-3)


31.
The service technician sent on January 25, 2006 found that the residence at 105 North Lockwillow Avenue still had only a gas hot water heater and furnace.  (Exhibit R-3)



32.
The Respondent offered to perform a high bill investigation and meter test on the gas meter for $76.00.  (Exhibit R-3)


33.
As of the date of the July 24, 2006 hearing, the Complainant owed the Respondent $2,088.73.  (N.T. 32)
DISCUSSION

The Complainant in this proceeding has the burden of proof to show that the Respondent is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Co. of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  The Complainant must establish her case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa.Commw. 218, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  To meet her burden of proof, the Complainant must present evidence more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950). 

The Complainant here alleges a billing dispute.  Therefore, the Complainant's burden of proof is governed by Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980).  In Waldron, the Commission concluded that a complainant may establish a prima facie case by showing that:  (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities. If the Complainant has submitted such evidence, the burden of going forward with evidence shifts to the Respondent.  If the Respondent fails to rebut the Complainant’s evidence, then the Complainant would prevail.  If the Respondent places into the record evidence to rebut the Complainant's prima facie case, the burden of going forward with the evidence shifts back to the Complainant.  In order to satisfy the burden of proof, a Complainant must rebut the Respondent’s evidence by a preponderance of the evidence.  Although the burden of going forward with the evidence may shift from one party to another during a proceeding, the "burden of proof" never shifts.  It always remains on the Complainant.  Replogle v. Pennsylvania Electric Co., 54 Pa. PUC 528 (1980).

The Commonwealth Court explained the Commission’s ruling in Waldron in Milkie v. Pennsylvania Pub. Util. Com., 768 A.2d 1217 (Pa. Cmwlth. 2001) The Commonwealth Court held that the Commission’s ruling that the Complainant must establish certain specific elements in order to make out a prima facie case is too restrictive.  The Commonwealth Court held that even where the utility has presented evidence that it has tested the customer’s meter and found it to be accurate; the customer may prove her case by circumstantial evidence that the metered usage exceeded actual usage.  This rule protects the Complainant from dismissal because of her inability to produce direct proof that the meter malfunctioned.  As noted above, the burden of proof always remains with the Complainant and if the utility  presents evidence that is co-equal or greater in weight than the Complainant’s, the Complainant will not have met her burden of proof.  The Court emphasized that the mere proof by the utility that its measuring devices are accurate is no longer the sole determinant of whether there is a basis to a complaint of over billing.  Burleson v. Pennsylvania Pub. Util. Comm’n, 461 A.2d 1234 (Pa. 1983)
Turning to the merits of the case, the Complainant alleges that she smelled gas in the vicinity of her gas meter in March 2005.  (N.T. 10)  The Complainant called the Respondent and the Respondent dispatched a technician who determined that her gas meter needed to be replaced.  (N.T. 11)  That technician in turn requested that the Respondent send another technician to install a new meter.  (N.T. 11-12)  While these technicians replaced the gas meter, the Complainant observed them.  (N.T. 12)  The Complainant alleges that when the technicians applied liquid soap to the joints on the gas line that left the gas meter and went into the house, she could see bubbles in the liquid soap.  (N.T. 11-12, Complainant’s Ex. 1)  The Complainant alleges that the Respondent has been billing her for natural gas that passed through the gas meter but did not go into the residence at 105 North Lockwillow Avenue.  (N.T. 15-19)  The Complainant contends that since she did not use the gas, the Respondent should not charge her for it.  


The Respondent presented a different version of events.  According to the Respondent, the Complainant contacted Respondent on May 5, 2005 regarding a gas leak.  (N.T. 33‑34)  In response to the Complainant’s call, the Respondent dispatched a service technician, Mr. Orris, to investigate the gas leak.  (Exhibit R-4, N.T. 42)  Mr. Orris used a gas scope to determine that there was a gas leak at the valve located before the gas entered the Complainant’s meter.  (N.T. 43-44)  Mr. Orris determined that the pipe entering the Complainant’s meter was badly corroded.  (N.T. 42)  Mr. Orris found no leaks on the outlet side of the Complainant’s meter.  (N.T. 44)



Based on his investigation, Mr. Orris called Respondent to dispatch another technician to install a new gas meter and repair the leaking gas line.  (N.T. 42)  In response to Mr. Orris’ call, the Respondent dispatched another technician, Mr. Nicaise, to replace the Complainant’s gas meter and repair the gas line.  (Exhibit R-5, N.T. 47-48)  Mr. Nicaise removed the Complainant’s meter and meter set.  (N.T. 48)  Mr. Nicaise installed a new gas meter and replaced portions of the gas line located on both sides of the Complainant’s gas meter.  (N.T. 48-49, Complainant’s Exhibit 2, pgs. 3-5)  Mr. Nicaise checked the new meter and gas lines after he installed them to verify that they were not leaking.  (N.T. 50)  Mr. Nicaise used liquid soap at the pipe joints to determine that there were no leaks after he installed the new gas meter and gas lines.  (N.T. 50)

I find that the Respondent’s documents and testimony regarding the gas leak incident at the Complainant’s residence are entitled to more weight than the Complainant’s documents and testimony regarding the incident.  First, with regard to the date of the incident, the Respondent’s Exhibits R-4 and R-5, its dispatch records, indicate that the Respondent received the Complainant’s call regarding leaking gas on May 5, 2005 and dispatched technicians to the residence at 105 North Lockwillow Avenue.  In addition, the Respondent’s Exhibit R-2, its gas meter test card, shows the date the technicians removed the meter as May 5, 2005.  Finally, the Respondent’s Exhibit R-1, its statement of account, shows that the meter index changed from 1357 on April 12, 2005 to 15 on May 11, 2005.  The Respondent’s witness explained that when Mr. Nicaise installed the new meter, the index on the new meter was set at all zeros.  (N.T. 36-39)  Since the Respondent’s Exhibit R-1 shows that meter index changed from 1357 on April 12, 2005 to 15 on May 11, 2005, it supports the conclusion that Mr. Nicaise installed the new meter sometime between those two dates and the May 11, 2005 index reading is from the new meter.  The Respondent keeps these records in the ordinary course of business.  The Complainant did not present any evidence to refute the information regarding the date of the gas leak incident shown in the documents, only relying on her recollection of when the incident took place.  I conclude that the gas leak incident occurred on May 5, 2005, not March, 2005. 

Regarding the location of the gas leak, the Respondent offered the testimony of its service technician, Gregory Orris.  Mr. Orris testified that the Respondent dispatched him to investigate a gas leak at 105 North Lockwillow Avenue and referred to the dispatch order marked as Respondent’s Exhibit R-4.  Mr. Orris checked the meter located outside the residence at 105 North Lockwillow Avenue and found a gas leak.  (N.T. 42-43)  Mr. Orris used a gas scope to determine the exact location of the leak.  (N.T. 42)  According to Mr. Orris, the gas scope indicated that natural gas was leaking from a valve above the meter unit, before the gas actually enters the meter.  (N.T. 42)  He testified that the pipe on that side of the meter was badly corroded.  (N.T. 42)  Mr. Orris stated that the gas scope detected no gas leaking from the pipes located on the outlet side of the meter.  (N.T. 44)  Mr. Orris testified that he turned the gas off at 105 North Lockwillow Avenue and called Respondent to dispatch someone to replace the gas meter.  (N.T. 42)
The Complainant contends that the natural gas was leaking from the pipe on the outlet side of the meter.  However, her testimony is supported only by the fact that she could smell gas in the area of the meter.  Mr. Orris’ sixteen years of experience as a service technician and his use of the gas scope to pinpoint the location of the leak are entitled to more weight than the Complainant’s testimony.  I conclude that the gas leak that occurred on May 5, 2005 was located on the inlet side of the meter located at 105 North Lockwillow Avenue.  Since the leak that occurred on May 5, 2005 was located on the inlet side of the meter, the gas did not pass through the meter and the Respondent could not have billed the Complainant for the leaking gas.  
Regarding replacement of the existing meter and testing the new meter and pipes, the Respondent offered the testimony of its service technician, Raymond Nicaise.  Mr. Nicaise testified that the Respondent dispatched him to remove the gas meter located at 105 North Lockwillow Avenue and replace it with a new meter as set forth in the dispatch order marked as Respondent’s Exhibit R-5.  (N.T. 48)  Mr. Nicaise stated that he replaced the existing gas meter at 105 North Lockwillow Road with a prefabricated gas meter set.  (N.T. 48-49)  Mr. Nicaise indicated that he replaced some of the gas pipes in addition to the gas meter as depicted in Complainant’s Exhibit 2, which are photographs of the meter and gas lines.  (N.T. 48-50)  After installing the new meter set and gas lines Mr. Nicaise turned the natural gas on and applied liquid soap to the pipe joints to test for leaks.  (N.T. 50)  He found none. 
The Complainant contends that she saw the liquid soap that Mr. Nicaise applied to the pipe joints bubbling, indicating that natural gas was leaking from the pipe joints on the outlet side of the meter.  (N.T. 11-12, Complainant’s Ex. 1)  However, this testimony is contradicted by the Complainant’s testimony that after Mr. Nicaise replaced the gas meter and pipes, she did not smell any gas.  (N.T. 14)  If the Complainant saw the liquid soap bubbling at the pipe joints, she would also have smelled natural gas.  Since she did not smell natural gas, I conclude that natural gas was not leaking from the pipe joints after Mr. Nicaise installed them.  

The Complainant also contends that Mr. Nicaise should have painted the gas pipes in order to prevent them from rusting.  (N.T. 56-57)  While painting the pipes may inhibit rust from occurring on the pipes, it is irrelevant to whether the new gas meter or gas lines leaked after Mr. Nicaise installed them.  Mr. Nicaise testified that he installed and sealed the new gas meter and pipes.  Mr. Nicaise’s sixteen years of experience as a service technician installing and testing gas meters is entitled to more weight than the Complainant’s testimony.  I conclude Mr. Nicaise installed a new meter and pipe and that the new installation did not leak.  I also conclude that the failure of Mr. Nicaise to paint the gas pipes has no bearing on whether the pipes leaked.

After the Respondent’s service technician installed the new gas meter and pipes, the Complainant complained to the Respondent regarding high gas bills.  (N.T. 15)  The Respondent offered Exhibit R-3, its letter dated January 26, 2006, setting forth its response.  According to Exhibit R-3, the Respondent sent a service technician to the residence at 105 North Lockwillow Avenue on January 25, 2006 in response to the Complaint’s complaint.  The service technician noted that the residence still had only a gas hot water heater and furnace.  The Respondent offered to perform a high bill investigation and meter test on the gas meter for $76.00.  The Complainant did not accept this offer.  I conclude that the Respondent responded appropriately to the Complainant’s complaint.  
The Complainant contends that her natural gas bills have continued to increase even though her daughter moved from the residence at 105 North Lockwillow Avenue two years ago  (N.T. 19)  The Complainant insists that her higher gas bills can only be the result of either natural gas leaking from the gas lines or the meter malfunctioning.  The Complainant’s gas leak theory is contradicted by her own testimony that since Mr. Nicaise replaced the gas meter and pipes, she has not smelled any natural gas in the vicinity of the gas meter.  (N.T. 14)  
Furthermore, in reviewing Respondent’s Exhibit R-1, the statement of account for the residence at 105 North Lockwillow Avenue, the natural gas usage indicated does not appear to be any higher for the period after May, 2005, when Mr. Nicaise installed the new gas meter, than it does for the period prior to May, 2005.  The Respondent’s Exhibit R-1 shows that the Complainant’s natural gas usage after Mr. Nicaise installed the new meter in May, 2005 declined slightly from what it was before May, 2005.  As shown on Respondent’s Exhibit R-1, the twelve bills for the period from June, 2004 through and including May, 2005 show total natural gas usage of 1756 units.  The twelve bills for the period from June, 2005 through and including May, 2006 show total natural gas usage of 1474 units.  
In spite of this slight decline in usage, the Complainant’s gas bills increased due to the increased cost of natural gas.  For example, the usage shown for the natural gas service bill dated March 11, 2005 indicates a usage of 323 while the natural gas service bill a year later dated March 14, 2006 shows a usage of 233, a decline of 90 units or approximately 28%.  However, the amount due for March 11, 2005 was $401.21 while the amount due for March 14, 2006 was $384.76 a decline of $16.45 or approximately 4%. This discrepancy between the decline in usage and the decline in cost can only be explained by a significant increase in the cost of natural gas.  

Taking the amounts due for March 11, 2005 and March 14, 2006 and dividing them by the usage reveals that the per unit cost for natural gas increased substantially from 2005 to 2006.  The chart below illustrates how the per unit cost for natural gas service for the residence at 105 North Lockwillow Avenue has increased.   

	
	3/11/2005
	3/14/2006

	 Amount
	$401.21
	$384.76

	Usage
	   323
	    233

	Per unit cost
	  $1.24
	  $1.65


From this it appears that the per unit cost for the natural gas service the Respondent provided to the Complainant increased more than thirty-three percent from 2005 to 2006.  While the per unit costs illustrated above include taxes and other fees in addition to the actual cost of the natural gas, it roughly illustrates that the Complainant is paying more in 2006 than in 2005 on a per unit basis for the natural gas service at 105 North Lockwillow Avenue.  Had the per unit cost remained the same for 2006 as in 2005, the Complainant’s amount due for March 14, 2006 would have been only $288.92 (233 usage x $1.24 per unit cost 2005) instead of $384.76.  
Based on the above readings, I conclude that the Complainant’s natural gas service bills for the residence at 105 North Lockwillow Avenue increased due to an increase in the per unit cost for natural gas service, not a meter malfunction or natural gas leak.  I conclude that Complainant has failed to establish by a preponderance of the evidence that Respondent has incorrectly billed her.


For the foregoing reasons, I will deny the complaint and enter the following order.
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the subject matter and parties to this proceeding.  66 Pa. C.S. §701.



2.
Pursuant to 66 Pa. C.S. §332(a), the burden of proof in this proceeding is on the Complainant.



3.
The Complainant has not met her burden of proving that she is entitled to relief.  66 Pa. C.S. §332(a).



4.
The Complainant's burden of proof in this proceeding is governed by Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980).



5.
The Complainant has not met her burden of establishing a prima facie case pursuant to Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980) and Milkie v. Pennsylvania Pub. Util. Com., 768 A.2d 1217 (Pa. Cmwlth. 2001).



6.
The bills rendered by Respondent to Complainant were true and correct.

ORDER



THEREFORE,



IT IS ORDERED:

1. That the complaint of Margaret Shafer against UGI Utilities, Inc. at Docket No. C-20065954 is hereby denied.



2.
That the record at Docket No. C-20065954 is marked closed.
Date:
August 21, 2006
_______________________



David A. Salapa



Administrative Law Judge
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