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ORDER
BY THE COMMISSION:

Before the Commission is an Initial Decision from the Office of Administrative Law Judge regarding a formal complaint filed by Robert Barson t/a Barson Development (Barson) against Columbia Gas of Pennsylvania, Inc. (Columbia) at the above-referenced docket.  The Commission adopts the ALJ’s decision dated January 4, 2006, relative to the Complainant’s failure to carry his burden of proof but modifies the decision concerning the issue of the applicability and enforcement of the Fictitious Names Act, 54 Pa.C.S. §§301- 331, in this matter.  We find that the applicability of the Fictitious Names Act is not required to dispose of this Complaint.  
Procedural History

Robert Barson t/a Barson Development (Barson) filed a formal complaint against Columbia Gas of Pennsylvania, Inc. (Columbia) on May 13, 2005.  In his complaint, Barson averred that Columbia engaged in improper billing and collection practices regarding five properties in Pittsburgh, Pennsylvania.  Barson requested the Commission direct Columbia to change its termination notices and to penalize Columbia for its conduct.


On July 13, 2005, Columbia filed a Request for Leave to File Preliminary Motion Nunc Pro Tunc, a Preliminary Motion for More Specific Pleading, Nunc Pro Tunc, and a motion to dismiss on the basis that the complaint was not filed by an attorney.  In her Order Denying Motion for More Specific Pleading and Motion to Dismiss, issued August 1, 2005, Chief Administrative Law Judge Veronica A. Smith put Mr. Barson on notice that unless he registers his fictitious name with the Pennsylvania Department of State, the Fictitious Names Act, 54 Pa. C.S. §§301 et seq., (the Act) may bar his action before this Commission.

On September 15, 2005, ALJ Gesoff issued a standard prehearing order and First Interim Order which directed Mr. Barson, on or before October 10, 2005, to submit proof of his registration of a fictitious name with the Pennsylvania Department of State in compliance with the Act, failing which his complaint would be dismissed.


By letter dated October 6, 2005, Theodore J. Gallagher, counsel for Columbia, advised that on September 19, 2005, Mr. Barson registered the fictitious name “Barson Development Company” with the Department of State, as evidenced by a printout from the Department’s web site enclosed with Mr. Gallagher’s letter. In his letter, Mr. Gallagher also advised that Section 331(b) of the Act, 54 Pa. C.S. §331(b) required Mr. Barson to pay a $500.00 penalty before instituting any action in any tribunal of this Commonwealth.  On October 6, 2005, ALJ Gesoff issued a Second Interim Order directing Mr. Barson, on or before October 20, 2005, to submit proof of his payment of a civil penalty of $500.00 to the Pennsylvania Department of State in compliance with Section 331(b), failing which his complaint would be dismissed.  


By facsimile letter dated October 10, 2005, Mr. Barson cited Section 331(c) of the Act, 54 Pa. C.S. §331(c) which provides that the $500.00 penalty need not be paid if there has been substantial compliance in good faith with the requirements of Section 331.  Mr. Barson requested the ALJ reconsider the Second Interim Order because he complied in good faith and because a civil penalty would create a financial hardship.  According to ALJ Gesoff’s Initial Recommendation, he had a telephone conversation with Mr. Barson and instructed Mr. Barson to write a letter to the Department of State requesting that the $500.00 penalty be waived.  
On October 21, 2005, ALJ Gesoff received a facsimile letter from Martha H. Brown, Esquire, Assistant Counsel and counsel to the Corporation Bureau of the Department of State.  In the letter, Ms. Brown indicated that she was not entirely sure that the Department of State was the entity with the authority to waive the civil penalty and that it seemed more appropriate for the Commission to render this decision.  

On November 16, 2005, a hearing was held at which time ALJ Gesoff took testimony and evidence on the issue of substantial compliance with the Act as well as the merits of the complaint.  Mr. Barson appeared and testified in support of his assertion of substantial compliance and in support of the merits of his complaint.  Mr. Gallagher represented Columbia which produced one witness, Shirley Bardes-Hasson, Manager of Regulatory Policy for Columbia.  The record of this proceeding, which consists of a 115-page transcription of the notes of testimony and 28 exhibits, closed on December 1, 2005 per notation on the OALJ Hearing Report.
ALJ Gesoff found Barson was not in substantial compliance in good faith with the Act because he did not register the fictitious name until more than four months after filing his complaint with the Commission, until over a month and a half after he knew of the requirement and not until after he was threatened with the dismissal of his complaint if he did not register.  Under Ross v. McMillan, 93 A.2d 874 (Pa. Super. 1953), the ALJ reasoned that Barson should not have access to the Commission to litigate his complaint and should be required to pay the $500.00 penalty.  However, the ALJ continued reasoning that it was not necessary to direct Barson to pay the $500.00 penalty because he had in fact fully litigated his case on the record, and the ALJ decided the case on its merits having in fact waived the penalty at that time, but ordering Barson to pay $500 in the future if he wishes access to the Commission in the future.  The ALJ decided Barson failed to meet his burden of proof and his complaint was dismissed on those grounds.
Discussion

This Commission hereby adopts the ALJ’s Initial Decision relative to Complainant’s failure to carry his burden of proof on the underlying Complaint.  However, the ALJ’s determination that the Fictitious Names Act is a proper issue to be raised not by the parties, but by the ALJ before this Commission merits further evaluation.  The consideration of the applicability of the Fictitious Names Act is not required to dispose of this Complaint.  Therefore, this portion of the I.D. is rejected.
Currently, the Commission’s regulations do not require that corporate complainants affirmatively plead compliance with the Fictitious Names Act, thus any challenges to a complainant’s compliance with the Fictitious Names Act should be raised via preliminary motion or as an affirmative defense rather than in an Interim Order.  However, we direct the Law Bureau to analyze if the Fictitious Name Act is a matter to be properly considered by this Commission and whether the Commission should amend its regulations. THEREFORE, 
IT IS ORDERED:

1.
That the Complaint of Robert Barson, t/a Barson Development v. Columbia Gas of Pennsylvania, Inc. at Docket No. C-20054566 is dismissed for failure to meet the burden of proof.  

2.
That the Initial Decision of the Administrative Law Judge is modified consistent with this Order and that this matter be marked closed.
3.
That the Law Bureau is directed to evaluate the application and enforcement of the Fictitious Names Act culminating in a report for the Commission’s consideration.
BY THE COMMISSION,

James J. McNulty 

Secretary

(SEAL)

ORDER ADOPTED: April 20, 2006

ORDER ENTERED:  October 26, 2006
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