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F-01797582
             v.

Philadelphia Gas Works
OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions
 of Helen A. Rodgers (Complainant), filed on April 13, 2006, to the Initial Decision of Administrative Law Judge (ALJ) Ky Van Nguyen, which was issued on March 23, 2006, in the above-captioned proceeding.  Philadelphia Gas Works (PGW) filed Reply Exceptions on April 26, 2006.

History of the Proceeding



On September 6, 2005, Helen A. Rodgers filed a Formal Complaint (Complaint) against PGW alleging that there were incorrect charges on her bill, and that she suspected someone had stolen her gas.  


The instant Complaint is an appeal of a Decision of the Commission’s Bureau of Consumer Services (BCS), issued on August 10, 2005, at Case Number 1797582.  By way of that Decision, the BCS found that the Complainant’s bills were correct as rendered.  The BCS determined that the customer’s account balance as of July 19, 2005, was $829.99.  The BCS directed the Complainant to contact PGW for a payment arrangement or pay the bill in full by the September 2005 due date.


On October 27, 2005, PGW filed an Answer to the Complaint denying the material allegations of the Complaint.  PGW stated that the Complainant’s bills were based on actual gas usage and, therefore, were correct as rendered.
On February 1, 2006, a hearing was held by the ALJ.  The Complainant appeared pro se, and PGW was represented by counsel.



On March 23, 2006, the Commission issued the ALJ’s Initial Decision wherein he recommended: (1) that the Complaint be dismissed for the failure of the Complainant to satisfy her burden of proof; and (2) that the Complainant be directed to pay her monthly budget bill when due and a monthly amount calculated to resolve the overdue balance in a two-year period.  As previously stated, the Complainant filed Exceptions to the Initial Decision on April 13, 2006, and PGW filed Reply Exceptions on April 26, 2006.
Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).



The ALJ made eight Findings of Fact and reached two Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.
In his Initial Decision, the ALJ evaluated the Complainant’s gas usage for the period January 18, 2002, through January 20, 2006.  The Complainant’s residence is a two-story house which consists of eight rooms and a basement.  (Finding of Fact No. 3 at 2).  The Complainant’s gas appliances consist of a heater and a stove.  (Finding of Fact No. 4   at 2).  PGW’s witness presented a history of the billings for the Complainant and explained that the meter readings were actual Automatic Meter Reading (AMR) readings.  (Tr. at 18; PGW Ex. 1).  PGW’s witness stated that the Complainant did make payments on a regular basis, but the payments did not cover the entire billing, therefore leaving a balance to accumulate.  (Tr. at 19).  Consequently, based on actual meter readings, the Complainant had an account balance of $1,021.28 at the time of the hearing.  (Finding of Fact No. 8 at 3).  Also, PGW’s witness had performed a “Gas Usage Analysis” for the period January 18, 2002, through January 20, 2006.  (PGW Ex. 3).  This document showed that the average yearly consumption is fairly consistent, and that high gas bills could be attributed to the fact that big homes cost more money to heat if they are poorly insulated.  (Tr. at 21).
The Complainant testified that she suspected that someone working for PGW and living two houses down the street had stolen her gas, and that that person tried to force her out of her home.  (I.D. at 4 citing Tr. at 6 through 8).  PGW’s witness stated that there is no other property and no other meter charged to the Complainant’s account.  (Tr. at 20).
The ALJ concluded that the Complainant failed to meet her burden of proving that she was billed incorrectly or that her gas was stolen.  The ALJ concluded that the record showed that the Complainant’s gas usage was not excessively high and that her bills were high because the Complainant rarely paid her bills in full. Therefore, the ALJ recommended that the Complaint be dismissed for the failure by the Complainant to satisfy her burden of proof.  (I.D. at 5).

The ALJ also found that the Complainant’s gross monthly income is $1,355.92, which is between 151% and 250% of the Federal Poverty Guidelines.  (Finding of Fact No. 7 at 3).  The ALJ noted that there is no record evidence that the Complainant had any prior Commission payment arrangements.  According to the provisions in Section 1405 (b) of the Code, 66 Pa. C.S. § 1405(b) (relating to Length of payment agreements), the period over which an overdue balance may be amortized is determined by the income level of a customer.  Specifically, this section of the Code states that a customer with a gross monthly household income that exceeds 150% and not more than 250% of the Federal Poverty Guidelines shall have two years to resolve the unpaid arrearage.  In light of the above, the ALJ directed that the Complainant be directed to pay her monthly budget bill when due and a monthly amount calculated to resolve the overdue balance in a two-year period.  (I.D. at 5).

In her Exceptions, the Complainant restates her same arguments that she raised in her Complaint or makes statements not supported by the record.  She reiterates her previous arguments that her gas bill should not be as high as it is because she pays every month.  (Exc. at 1).  She also repeats her allegation that someone is stealing her gas. (Exc. at 2).  In reply, PGW reiterates its argument that the evidence it presented on the record showed accurate, actual meter readings on the Complainant’s meter and that the Complainant’s usage is consistent with previous periods compared.  (R. Exc. at 1-2).


Upon review and consideration of the record evidence, we shall deny the Complainant’s Exceptions.  We note that in Waldron v. Philadelphia Electric Company,   54 Pa. PUC 98, 1980 Pa. PUC LEXIS 90 (1980), we established a policy wherein a complainant establishes a prima facie case of overbilling with a showing that: (1) the number of inhabitants has not changed; (2) there were no prior billing abnormalities; and (3) the customer could not have used the amount of energy for which he or she is charged.  If a complainant is successful in establishing a prima facie case, then the burden of going forward with the evidence shifts to the utility.  In this instance, the record supports a finding that the Complainant met the first and second tests of Waldron.  The number of inhabitants did not change during the disputed period and there were no prior billing abnormalities.  However, the Complainant has offered no credible evidence to support her contention that she could not have used the amount of energy for which she was charged.  In contrast, PGW adequately demonstrated that the Complainant had the ability to use the gas billed, and that the Complainant was billed based on accurate, actual meter readings.  Consequently, we find that the Complainant did not establish a prima facie case of overbilling pursuant to Waldron.  
Conclusion


Based upon the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision which dismisses the Complaint; THEREFORE,



IT IS ORDERED:


1.
That the Exceptions of Helen A. Rodgers to the Initial Decision of Administrative Law Judge Ky Van Nguyen are denied consistent with this Opinion and Order.

2.
That the Initial Decision of Administrative Law Judge Ky Van Nguyen is adopted, consistent with this Opinion and Order. 



3.
That the Complaint of Helen A. Rodgers against Philadelphia Gas Works is dismissed. 



4.
That Helen A. Rogers shall pay to the Philadelphia Gas Works current monthly budget bills, and a monthly amount computed to resolve the overdue balance owed to Philadelphia Gas Works over a two-year period, under Section 1405(b) of the Public Utility Code.



5.
That as long as Helen A. Rogers adheres to the payment schedule stated in this Order, the Philadelphia Gas Works is enjoined from suspending or terminating her gas service, except for valid safety or emergency reasons.



6.
That if Helen A. Rogers fails to keep the payment schedule stated in this Order, the Philadelphia Gas Works is authorized to suspend or terminate service in accordance with Chapter 14 of the Public Utility Code and Chapter 56 of the Commission’s Regulations.



7.
That this proceeding be marked closed.







BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED: August 17, 2006

ORDER ENTERED:  August 22, 2006
	�	Since the Complainant did not initially serve PGW with a copy of her Exceptions, the Commission, by Letter dated April 13, 2006, served a copy of those Exceptions on PGW, and PGW was afforded ten days from that date in which to file Reply Exceptions.  On April 26, 2006, PGW filed its Reply Exceptions and a concurrent request that the Commission grant a two-day extension of time in which to file Reply Exceptions.  For good cause shown, we shall grant PGW’s request and treat the Reply Exceptions as being timely filed.
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