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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions of Philadelphia Gas Works (PGW or Company) and Florence M. Ackridge (Complainant), filed on April 13, 2006, and May 8, 2006, respectively, to the Initial Decision of Administrative Law Judge (ALJ) Ky Van Nguyen, which was issued on March 24, 2006, in the above-captioned proceeding.  No Reply Exceptions were filed.
History of the Proceeding



On May 16, 2005, the Complainant filed a Formal Complaint (Complaint) against PGW wherein she alleged that PGW billed her incorrectly, that her bills are extremely high and that PGW broke her heater.  The Complainant requested that the Commission require PGW to offer her a reasonable payment agreement and to investigate this matter.  
On August 22, 2005, PGW filed an Answer to the Complaint in which it denied that the Complainant had been overcharged for gas service.  PGW noted that the Complainant’s bills are correct as rendered and are based upon actual meter readings. PGW averred that the current amount due on the Complainant’s gas account was $3,546.32.  


The instant Complaint is an appeal of a Decision of the Commission’s Bureau of Consumer Services (BCS), issued on February 26, 2005, at Case Number 1801064.  By way of that decision, the BCS found that the Complainant’s bills are correct as rendered and directed the Complainant to pay a budget bill of $166 and $557 on the arrearage of $3,346.71, beginning in March 2005. 
Originally, a hearing was scheduled herein on November 1, 2005.  However, pursuant to a request of the Complainant, the hearing was rescheduled until February 1, 2006.  At the hearing held on that date by the ALJ, the Complainant appeared pro se, and PGW was represented by counsel. 


On March 24, 2006, the ALJ issued an Initial Decision wherein he recom​mended, inter alia, that the Complaint be dismissed due to the failure of the Complainant to satisfy her burden of proof.   PGW filed Exceptions to the Initial Decision on April 13, 2006.  The Complainant filed Exceptions to the Initial Decision on May 8, 2006.  No Reply Exceptions were filed.  

Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).



The ALJ made twelve Findings of Fact and reached two Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.
In his Initial Decision, the ALJ found that the Complainant’s gas usage consists of a water heater and a range. (Finding of Fact No. 4).  The ALJ also found that PGW visited the Complainant’s residence on three occasions in February 2005 concerning a potential gas leak; that PGW made all the necessary checks and left the Complainant’s residence without any incident. (Findings of Fact Nos. 8 and 9).  Furthermore, the ALJ found that on March 1, 2005, the Complainant replaced her old water heater with a new gas boiler for $3,669 because the old water heater had exploded. (Finding of Fact No. 10).
The ALJ noted that the Complainant did not complain of certain months and years in which she was overbilled, but instead alleged that all of the bills issued by PGW from the time she bought her house in 1967 were abnormally high.  The Complainant based this theory on a letter she received from PGW on September 20, 2005, wherein the Company indicated that no usage was being recorded on her gas meter.  As a result, the Complainant opined that PGW had been billing her via estimated gas bills since 1967.  However, the ALJ also noted that PGW explained that the letter in question was a routine letter it sends to a customer when the customer’s meter registers little or no gas usage and that the meter needed to be tested.  The ALJ found that PGW removed and tested the Complainant’s meter; that the meter tested to be accurate (Finding of Fact No. 7) and that all of the Complainant’s bills were based on actual meter readings.  (I. D. at 6).

  The ALJ concluded that the Complainant had failed to meet her burden of proving that PGW overcharged her for gas usage or that PGW had caused her water heater to explode.  The ALJ concluded that the Complainant did not meet the first prong under Waldron
 because she did not have a prior usage pattern to compare.  The ALJ also concluded that the Complainant did not produce any evidence which would support her allegation that she was overbilled because her testimony was general in nature and only contained assertions.  In regard to the explosion of the Complainant’s water heater, the ALJ noted that PGW testified that it had instructed the Complainant’s son to replace this appliance because it was over 40 years old and that it exploded because of its age.  Therefore, the ALJ recommended that the Complaint be dismissed for the failure to satisfy the burden of proof.  The ALJ also recommended that the Complainant be directed to pay her monthly budget bill, when due, and a monthly amount calculated to resolve the overdue balance in a one-year period.  (I.D. at 5-8).
In its Exceptions, PGW states that it supports the ALJ’s Initial Decision and only files Exceptions to correct a factual error of the ALJ.  PGW avers that Findings of Fact Nos. 4, 9 and 10 of the Initial Decision are incorrect in that the gas appliance that is the subject of this dispute is the Complainant’s house heater and not a hot water heater.  PGW refers to the record evidence (Tr. at 25, 57) which reflects that the appliance referenced by the Parties is a gas powered house heater which was in place when the Complainant purchased her residence in the 1960’s.  PGW notes that the Complainant seeks to recover the replacement cost of the house heater in the amount of $3,669.  (PGW Exc. at 1-2).  
The Complainant filed Exceptions to the ALJ’s Initial Decision which were dated April 30, 2006, but were not received by the Commission until May 8, 2006.  In her Exceptions, the Complainant states she is in receipt of the ALJ’s Initial Decision dated April 19, 2006, noting for the record that she just received it.  She then notes her concern about the authenticity of the transcript which she avers that she never received.  She further notes that she did not receive either the transcript or the Initial Decision in time to respond, claiming that there is no one at the pertinent address to sign certified mail for her.  She also avers that she wrote the ALJ and gave him and PGW’s attorney her post office box because she owns the property but does not live on the premises.  
We note that while the Exceptions were received by the Commission twenty-five days past the due date of April 13, 2006, we will address them because the Complainant is not an attorney and has appeared pro se.  We note that the official file for the instant proceeding contains an envelope postmarked March 24, 2006, which was stamped as “unclaimed by addressee” by the US Postal Service.  Additionally, there is a notation on the envelope indicating that the Initial Decision was resent to the Complainant on April 18, 2006.  Accordingly, we will consider the Complainant’s Exceptions as timely filed.  
In her Exceptions, the Complainant notes that she disagrees with several of the ALJ’s Findings of Fact.  She avers that Finding of Fact No. 4 is incorrect because she does not have a gas water heater or range.  She also notes in regard to Finding of Fact No. 9 that her house has a relatively new electric water heater, so there could not have been a gas leak from her water heater.  The Complainant avers that she does not understand why the ALJ refers to a water heater when, in fact, the discussion was about a furnace heater.  The Complainant further reiterates the claims she made in her Complaint that her gas meter has exceeded her actual usage and that PGW broke her furnace heater on February 24, 2005.   (Exc. at 1-2).  


Upon review and consideration of the record evidence, we shall grant PGW’s Exception and grant, in part, and deny, in part, the Complainant’s Exception.  PGW is correct that Findings of Fact Nos. 4, 9 and 10 are incorrect as they improperly reference a water heater instead of a gas furnace as the subject of this Complaint.  This error was also identified and excepted to by the Complainant in her Exceptions.  Accordingly, PGW’s Exception is granted, and the portion of the Complainant’s Exceptions referencing this error is also granted.  



We note that in Waldron, we established a policy wherein a complainant establishes a prima facie case of overbilling with a showing that: (1) the number of inhabitants has not changed; (2) there were no prior billing abnormalities; and (3) the customer could not have used the amount of energy for which he or she is charged.  If a complainant is successful in establishing a prima facie case, then the burden of going forward with the evidence shifts to the utility.  In this instance, the record supports a finding that the Complainant met the first and second tests of Waldron.  The number of inhabitants did not change during the disputed period, and there were no prior billing abnormalities.  However, the Complainant has offered no credible evidence to support her contention that she could not have used the amount of energy for which she was charged.  In contrast, PGW has demonstrated that the Complainant was billed based on accurate, actual meter readings and that the Complainant’s gas meter was accurate.   Consequently, we find that the Complainant did not establish a prima facie case of overbilling pursuant to Waldron.  Accordingly, this portion of the Complainant’s Exceptions is denied.


We further note that we agree with the ALJ that the Complainant did not carry her burden of proof that PGW has caused her furnace to explode.  The Complainant did not present any evidence that would demonstrate that PGW was in some way responsible for the destruction of the gas furnace.  Accordingly, this portion of the Complainant’s Exceptions is also denied. 
Conclusion


Based upon the foregoing discussion, we shall grant PGW’s Exceptions, and grant, in part, and, deny, in part, the Complainant’s Exceptions.  As such, we shall adopt the ALJ’s Initial Decision, as modified; THEREFORE,



IT IS ORDERED:


1.
That the Exceptions of the Philadelphia Gas Works to the Initial Decision of Administrative Law Judge Ky Van Nguyen are granted consistent with this Opinion and Order.



2.
That the Exceptions of Florence M. Ackridge to the Initial Decision of Administrative Law Judge Ky Van Nguyen are granted, in part, and denied, in part, consistent with this Opinion and Order. 

3.
That the Initial Decision of Administrative Law Judge Ky Van Nguyen in the above referenced proceeding is adopted, as modified, consistent with this Opinion and Order. 



4.
That the Complaint of Florence M. Ackridge against the Philadelphia Gas Works is dismissed. 
5.
That Florence M. Ackridge shall pay to the Philadelphia Gas Works current monthly budget bills and a monthly amount computed to resolve the over due balance owed to the Philadelphia Gas Works over a one-year period, under Section 1405(b) of the Public Utility Code.



6.
That as long as Florence M. Ackridge adheres to the payment schedule stated in this Order, the Philadelphia Gas Woks is enjoined from suspending or terminating her gas service, except for valid safety and/or emergency reasons.



7.
That if Florence M. Ackridge fails to adhere to the terms of this Order, the Philadelphia Gas Works is, hereby, authorized to terminate the Complainant’s service pursuant to the provisions of the Public Utility Code, 66 Pa. C.S. § 101, et seq., and the Commission’s regulations, 52 Pa. Code §56.1, et seq.


8.
That this proceeding be marked closed.








BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED: August 17, 2006

ORDER ENTERED:  August 22, 2006
� 	Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).
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