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This Initial Decision dismisses the complaint of Carol Kirkpatrick (Ms. Kirkpatrick) against T.W. Phillips Gas & Oil Co. (TWP), at Docket No. C-20065955, for the failure of Ms. Kirkpatrick to satisfy the burden of proof.

HISTORY OF THE PROCEEDING


Ms. Kirkpatrick filed her complaint against TWP on March 3, 2006, alleging a billing dispute, and requesting an adjustment to her account and a reasonable payment arrangement.  On March 22, 2006, TWP filed its answer to Ms. Kirkpatrick’s complaint.  At the same time, TWP filed a preliminary motion to dismiss the complaint of Ms. Kirkpatrick for lack of jurisdiction, insufficiency as to form and insufficiency as to substance.


By letter dated March 30, 2006, the Commission informed the parties that the hearing in this case would be held, by telephone, on May 2, 2006, at 10:00 a.m.  I issued a Prehearing Order in this case on March 31, 2006.  Thereafter, on April 12, 2006, I issued an Interim Order granting, in part, and denying, in part, TWP’s preliminary motion to dismiss the complaint.



In an undated letter received on April 19, 2006, Ms. Kirkpatrick requested a continuance of the scheduled May 2nd hearing, as her attorney had not received notice of the hearing and could not be available for the scheduled hearing.  Ms. Kirkpatrick had provided the name, address, and telephone number of her attorney at the time of filing the formal complaint.  The hearing, by telephone, was rescheduled to be held on May 23, 2006, at 10:00 a.m.



The hearing, by telephone, was held as scheduled.  Ms. Kirkpatrick, represented by counsel, testified in support of her complaint, and submitted five exhibits, which were admitted into the record.  TWP, represented by counsel, presented the testimony of two witnesses, and submitted six exhibits, which were admitted into the record.
  The record in this proceeding, consisting of the 91-page transcript of the hearing and the 11 exhibits, was closed by Order issued June 29, 2006.
FINDINGS OF FACT


1.
Carol Kirkpatrick is the Complainant in this proceeding (Tr. 36).


2.
T.W. Phillips Gas & Oil Co. is the Respondent.



3.
Bryan Colbert is TWP’s Energy Help Fund (EHF) administrator (Tr. 10).



4.
The EHF is a plan that offers eligible customers an arrearage forgiveness component, a discounted customer service charge and a discounted delivery rate.  Customers who have account arrearages and whose incomes are between 0 and 150% of the Federal poverty guidelines are eligible to participate in the EHF.  The customers receive a reduced monthly bill for current service, and earn a monthly credit against their past due amounts every month they pay their EHF bill on time and in full (Tr. 11, 12-13).



5.
Participants in the EHF are expected to make timely monthly payments and inform the administrator if there is any change in their incomes (Tr. 11-12).



6.
Ms. Kirkpatrick was a participant in the EHF between April of 2002 and May of 2003.  She was removed from the program because she did not make her discounted monthly payment as required by the program (Tr. 12).


7.
TWP obtained monthly income and expense data from Ms. Kirkpatrick at the time she was determined to be eligible to participate in the EHF, and periodically thereafter through January of 2006 (Tr. 14-18; TWP Ex. D).



8.
Between April of 2002 and May of 2003, Ms. Kirkpatrick paid the full amount of her EHF discounted gas bills of $25.00 in the months of April, May, June, July, and August of 2002 on time and received a $12.76 credit for each of those months (Tr. 18-19; TWP Ex. E).


9.
Ms. Kirkpatrick’s September 2002 EHF bill increased to $29.00, but she only paid $25.00.  TWP contacted Ms. Kirkpatrick to inform her that she needed to pay an additional $4.00 for her EHF bill, but it was never received, and she was not given the $12.76 monthly credit (Tr. 19-20; TWP Ex. E).



10.
Ms. Kirkpatrick’s EHF bills were $28.00, $29.00, $32.00, $37.00, and $51.00 for the months of October 2002 through February 2003, respectively.  She paid each month’s bill on time and in full, and, in each of those months, received the credit on her account balance (Tr. 20; TWP Ex. E).



11.
The increases in Ms. Kirkpatrick’s EHF monthly bills were the result of increases in the gas costs.  Her EHF bill in March of 2003 was for $67.00, but she only paid $30.00.  TWP contacted Ms. Kirkpatrick to inform her that she needed to pay an additional $37.00 for her March EHF bill.  She was removed from the EHF program at the end of March 2003. (Tr. 20; TWP Ex. E).



12.
Ms. Kirkpatrick paid the balance of the March 2003 EHF bill on April 8, 2003.  Because that bill had not been paid in full and on time, she did not receive the monthly credit.  However, she was reinstated into the EHF program (Tr. 20).



13.
Ms. Kirkpatrick’s EHF bill for May of 2003 increased to $106.00, also because of increases in the gas costs.  She made a payment of $50.00 on May 12, 2003.  No further payment was received from her and she was again removed from the EHF program in May of 2003 (Tr. 21).



14.
TWP sent a letter to Ms. Kirkpatrick on May 21, 2003, encouraging her to make the $56.00 catch-up payment on her May 2003 EHF bill.  When that payment was not received, TWP sent her a letter dated May 27, 2003, informing her that she had been removed from the EHF program (Tr. 21-22; TWP Ex. F).



15.
In June of 2003, Ms. Kirkpatrick contacted TWP witness Colbert and informed him that she had not been able to get help from social service agencies to pay the additional $56.00 for her May EHF bill.  According to Mr. Colbert, Ms. Kirkpatrick never gave him any explanation for her EHF payment delays and shortfalls in March, April and May of 2003 (Tr. 22).



16.
Because she had not made timely payments of her EHF bills in full, it is TWP’s position that Ms. Kirkpatrick was no longer eligible to receive the monthly credits against her arrearage (Tr. 23, 85).


17.
According to the monthly income and expense information which TWP received from Ms. Kirkpatrick, even if she had paid her EHF bill on time and in full each month, her income in both September of 2003 and June of 2005 exceeded the income limits for eligible customers.  At those times she would have been removed from the program until such times as her income decreased and was within the program’s limits (Tr. 24).



18.
If Ms. Kirkpatrick were to be re-admitted into the EHF program, and her income qualified her for public assistance, and she continued receiving energy assistance at her current level, TWP estimates that her monthly EHF bill would be less than $150.00, which is adjusted monthly based on such items as gas costs, usage, etc. (Tr. 24-25).



19.
Ms. Kirkpatrick has been a gas customer of TWP for a number of years, and had been a participant in TWP’s Energy Help Fund (Tr. 36-37).



20.
In January of 2003 there was an interruption of Ms. Kirkpatrick’s gas service.  TWP responded to the service interruption by running a temporary line to Ms. Kirkpatrick’s house.  However, because of water in the gas line, the igniter for the stove was damaged and had to be replaced (Tr. 37).



21.
Ms. Kirkpatrick had the igniter for the stove replaced (Tr. 37-38).



22.
Ms. Kirkpatrick had gas service for a few days after the temporary repair by TWP.  Then her gas service was interrupted again (Tr. 37).



23.
According to Ms. Kirkpatrick’s testimony, TWP determined that there was a leak in the gas line across the street from her home.  TWP ran another temporary gas line to her home.  At some point in time, TWP repaired the gas line (Tr. 37-38).



24.
In making the repairs to the gas line, Ms. Kirkpatrick testified that TWP left a six by seven foot hole in her yard, which TWP filled with slag instead of the dirt dug out of the hole.  The slag was sharp and dangerous (Tr. 38).



25.
Ms. Kirkpatrick testified that she contacted TWP about having her yard restored to it previous condition and was led to believe that TWP would take care of it.  When nothing was done to restore her property, she hired a company to restore her yard (Tr. 38-39).


26.
According to Ms. Kirkpatrick, the amount she paid to the contractor to restore her yard exhausted her budget so that she could not pay her monthly budget amount for her gas bills (Tr. 39).


27.
Ms. Kirkpatrick testified that this resulted in the loss of her “EHF” and the “anniversary grants.”  Also, she testified that there were confusing late fees accumulating on her bills.  Ms. Kirkpatrick testified that “…at the end of the year, there’s a grant for successfully going through the year of $95, and then there’s a $95 matching fund.  And the anniversary date was on or about May of the year” (Tr. 40, 47).



28.
Ms. Kirkpatrick prepared a handwritten chart of charges, late charges, billing amounts, etc., with a beginning date of 10-9-2002 (Tr. 40-42; Comp. Ex. A).



29.
Ms. Kirkpatrick requested and received from TWP a customer usage report.  The report is for the period beginning on August 20, 2002, through August 19, 2004 (Tr. 42-43; Comp. Ex. B).


30.
According to Ms. Kirkpatrick, the late charges shown on the usage report she received from TWP do not correspond to the late charges on her monthly gas bills and recorded on her handwritten chart (Tr. 43-44; Comp. Exs. A, B, and C).



31.
Ms. Kirkpatrick testified that she made a request to TWP for reimbursement for the costs of repairing her stove and yard, and that she did not receive any payment from TWP (Tr. 47).


32.
According to Ms. Kirkpatrick, she lost $852.12 in EHF payments and grants toward her gas bills after being removed from that program (Tr. 48).



33.
It is Ms. Kirkpatrick’s position that the balance on her account, as of the May 23, 2006 hearing, should be $897.02.  Ms. Kirkpatrick calculates that balance by:  giving herself credit for the EHF grants and matching funds she would have received had she not been removed from the EHF; removing $50.00 for her calculated late payment charges; and adding back in the amount of the stove and yard repairs (Tr. 50 53-57; Comp. Ex. A).



34.
Ms. Kirkpatrick testified that she might have to borrow some money, but, as of the hearing, she could pay the $897.02, which she calculates should be the balance on her account (Tr. 50-51).



35.
TWP does not “charge late fees on late fees.”  It does charge 1.25% on the unpaid balance (Tr. 66-67).


36.
In calculating the late payment charge on a current month’s bill, TWP deducts the accumulated late payment charges from the prior month’s total unpaid balance.  The final balance on Ms. Kirkpatrick’s September 2003 gas bill was $497.55.  The unpaid balance from the prior month shown on her October 2003 gas bill was $482.29.  The $15.26 difference between these two figures is the accumulated unpaid late charges.  The late payment charge of 1.25% was applied to the balance of $482.29 from the prior bill, for a late payment charge of $6.03.  That was then added to the prior month’s total accumulated unpaid late payment charge of $15.26, which produces the $21.29 in late payment charges shown on Ms. Kirkpatrick’s October 2003 gas bill.  The late payment charges on Ms. Kirkpatrick’s November 2003 gas bill were calculated the same way (Tr. 66-68; TWP Ex. B).



37.
The method by which TWP calculates late payment charges explains why the amounts shown as late payment charges on Ms. Kirkpatrick’s gas bill are not consistent with the amounts shown as late payment charges on the customer usage report (Tr. 68).


38.
TWP does not assess late payment charges against those customers who are on a budget payment plan or who participate in the EHF.  When Ms. Kirkpatrick was in the EHF, she was exempt from the imposition of late payment charges.  However, Ms. Kirkpatrick has been subject to the imposition of the late payment charges since she is no longer a participant in the EHF, and has not been on a budget payment plan (Tr. 70).



39.
TWP witness Jennifer Jones testified that as of the May 23, 2006 hearing in this case, the total past due balance on Ms. Kirkpatrick’s gas account with TWP was $2,223.65.  This does not include any reconnection fees, as they would have been collected in order to have service restored (Tr. 71, 88; TWP Ex. C).



40.
TWP witness Jones described Ms. Kirkpatrick’s payment history as being spotty.  According to Ms. Jones the large unpaid balance on the account indicates that Ms. Kirkpatrick has not been paying her gas bills in a timely manner (Tr. 72; TWP Ex. C).


41.
The last payment received by TWP from Ms. Jones was a payment of $84.56 on November 18, 2005.  Since then, TWP received an $818.00 payment on the account from Energy Assistance on November 22, 2005, and a $600.00 payment on the account from Crisis on April 11, 2006 (Tr. 72-73; TWP Ex. C).



42.
TWP is unsure what Ms. Kirkpatrick means when she refers to “anniversary grants.”  There are no bonus grants in the EHF program.  If Ms. Kirkpatrick was referring to grants from the Dollar Energy Fund, it would have been necessary for her to apply for such grants each year (Tr. 73-74).



43.
The two $95.00 payments posted to Ms. Kirkpatrick’s account on July 7, 2003, as shown on the customer usage report (Comp. Ex. B), were in fact Dollar Energy Fund grants (Tr. 75-76).



44.
In a dispute between TWP and a customer, such as Ms. Kirkpatrick, where the customer claims that TWP is responsible for the cost of certain repairs to the customer’s property, TWP does not apply the amount claimed due by the customer as a credit against the customer’s monthly gas bills (Tr. 78-79).



45.
The gas bill only pertains to the natural gas service charges.  Any other payment, credit, billing matters are handled outside of the gas billings (Tr. 79).

DISCUSSION
Section 701 of the Public Utility Code (Code), 66 Pa. C.S. §701, provides that any person may complain, in writing, about any act or thing done or omitted to be done by a public utility in violation, or claimed violation, of any law which the Commission has the jurisdiction to administer, or of any regulation or order of the Commission.  Section 332(a) of the Code, 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  
In alleging a billing dispute, and requesting an adjustment to her account and an affordable payment arrangement, it is clear that Ms. Kirkpatrick is the party seeking affirmative relief from the Commission, and, therefore, has the burden of proof.  This means that she has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Additionally, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth 1984).
Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight”, the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Morrissey v. PA Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967), and Burleson v. Pa. P.U.C. 66 Pa. Commonwealth Ct. 282, 443 A.2d 1373 (1982), aff’d. 501 Pa. 443, 461 A.2d 1234.  For example, if one driver claims that an accident occurred on a dry road on a sunny day, and the other driver claims that the road was wet and it was raining at the time of the accident, neither driver has satisfied the burden of proof.  Additional evidence concerning the condition of the road and weather must now be provided by one or the other.

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. PA PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001); Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980), and Replogle v. Philadelphia Electric Company, 54 PA PUC 528 (1980).



In this proceeding, Ms. Kirkpatrick alleged a billing dispute with TWP.  However, the evidence she presented fails to establish that TWP incorrectly billed her for her gas service.  Rather, the evidence in this case indicates that any problems Ms. Kirkpatrick has with her gas bills and the balance on her account are the result of decisions she made in not paying her gas bills in a timely manner.


Between April of 2002 and May of 2003, Ms. Kirkpatrick was a participant in TWP’s EHF program.  This required her to make full payment of her monthly EHF gas budget bills on time.  Each month in which she made a full and timely payment of her EHF budget bill, she would receive a credit toward the past due balance on her account.  She timely paid the full amount of her EHF gas bills and received the monthly credit for April through August of 2002 (Tr. 11-13, 18-19; TWP Ex. E).  She did not pay the full amount of her September 2002 EHF bill, and did not receive any credit that month.  She timely paid the full amount of her EHF gas bills for October of 2002 through February of 2003, and received the monthly credits (Tr. 19-20; TWP Ex. E).  She did not make timely payment of the full amount of the March 2003 EHF bill.  She did not receive any credit for March.  She did not make timely payment of the full amount of her May 2003 EHF bill, and was removed from that program in May of 2003 (Tr. 20-22; TWP Ex. F).


According to Ms. Kirkpatrick, she experienced problems in paying her gas bills in the spring of 2003.  She testified that her stove igniter had to be replaced and her yard restored following repairs TWP made to a gas line across the street from her home.  It was her testimony that the cost of these repairs exhausted her budget and she could not pay her monthly gas bills (Tr. 37-39)
.  



It appears to be Ms. Kirkpatrick’s position that since the repairs to her yard and stove were made necessary by the work done by TWP on its gas line, and since the cost of those repairs left her financially unable to pay her monthly gas bills:  (a) TWP should not have removed her from the EHF program; (b) the amount of the cost of the repairs to her stove and yard should have applied as a credit on her monthly gas bills; and (c) that she should still have been granted the monthly EHF credit on her account balance.  (Tr. 50, 53-57; Comp. Ex. A).


In participating in the EHF program, Ms. Kirkpatrick agreed to make full and timely payment of her discounted monthly EHF budget gas bills.  TWP agreed to give her a monthly credit toward the balance on her account for every month in which she made full and timely payment of the EHF budget gas bills.  Ms. Kirkpatrick stopped making full and timely payments of her EHF budget gas bills.  As a result, Ms. Kirkpatrick was no longer in compliance with the terms of the EHF program.  Thus, she was not entitled to continue in that program and TWP was not obligated to continue to apply monthly credits toward the balance on her account.  


In addition, Ms. Kirkpatrick complained that the late payment charges on the customer usage report she received from TWP (Comp. Ex. B) were not consistent with the late payment charges on her monthly gas bills from TWP (Tr. 40-44; Comp. Exs. A-C).  However, as explained by TWP, in calculating the amount of late payment charges on a particular month’s gas bill the total accumulated late payment charges from prior month’s bill is subtracted from the prior month’s balance to avoid the compounding of late payment charges.  That is, TWP only calculates late payment charges on the unpaid amount for gas service; it does not calculate late payment charges on unpaid late payment charges (Tr. 66-70; TWP Ex. B).


Upon consideration of the evidence of record in this proceeding, it is my opinion that the balance on Ms. Kirkpatrick’s gas account has been correctly calculated by TWP to be $2,223.65 (Tr. 71, 88; TWP Ex. C).  Accordingly, Ms. Kirkpatrick has failed to satisfy the burden of proof that TWP incorrectly billed her or calculated her account balance.  Thus, she is not entitled to any adjustment to her gas service account.



With respect to her request for a reasonable payment arrangement, Section 1405 of the Code, 66 Pa. C.S. §1405, effective December 14, 2004, provides that a Commission established payment plan shall not be greater than five years for a customer whose gross monthly income level does not exceed 150% of the federal poverty guidelines.  Ms. Kirkpatrick’s gross monthly income does not exceed 150% of the federal poverty guideline.  See, TWP Ex. D (“information rec 1/13/06”), and Complainant’s Exhibit D.  As there is no evidence in the record of this case that Ms. Kirkpatrick has had a payment arrangement established by the Commission since the effective date of Section 1405 of the Code, a payment arrangement may be established in this case.



Consistent with the requirements of Section 1405, the accumulated unpaid balance on Ms. Kirkpatrick is to be completely paid over a period of time not to exceed 60 months.  Using the balance of $2,223.65 as of May 23, 2006, as an example, the payment plan to be established here will require her to pay her regular monthly budget amount, plus one-sixtieth of the balance, which is approximately an additional $37.00 per month.  There is no indication in this record as to what her regular monthly budget amount on her gas bills might be.  Further, the actual amount of the additional payment to be made each month may be higher or lower than $37.00 depending on whether the $2,223.65 balance on Ms. Kirkpatrick’s gas service account with TWP has increased or decreased since the May 23, 2006 hearing in this case.


However, it appears that Ms. Kirkpatrick may be eligible for re-admission into TWP’s EHF program.  She would have to apply for that program and provide the required income and expense information.  In the event she was re-admitted into the EHF, it was estimated at the May 23, 2006 hearing that her monthly EHF budget gas bill would be approximately $150.00.  Such a budget amount, and the ability to reduce her unpaid balance on her account through the monthly EHF credits, may be more beneficial to her than a payment arrangement established in this Decision in accordance with Section 1405 of the Code.

CONCLUSIONS OF LAW


1.
The parties to and subject matter of this gas billing dispute complaint proceeding are properly before the Commission.



2.
Ms. Kirkpatrick, as the party seeking affirmative relief from the Commission, has the burden of proof.



3.
Ms. Kirkpatrick has failed to satisfy the burden of proving that the gas bills she received from TWP were incorrect or inaccurate, or that the balance on her account was inaccurately or incorrectly calculated.



4.
Ms. Kirkpatrick has satisfied the burden of proving that she is entitled to a payment arrangement consisting of the payment of the regular monthly budget amount of her gas bills, plus an amount equal to one-sixtieth of the total unpaid balance on her account, as calculated by TWP.


5.
The complaint should be sustained in part and dismissed in part.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Carol Kirkpatrick against T.W. Phillips Gas & Oil Co., at Docket No. C-20065955, is sustained, for the limited purpose of establishing a payment arrangement, and dismissed, in all other respects, for the failure to satisfy the burden of proof.

2.
That, within 15 days of the date on which the Commission’s Order in this case is entered, T.W. Phillips Gas & Oil Co. shall tender to Carol Kirkpatrick a statement showing the total, unpaid, past due balance on her gas account as of the date of entry of the Commission’s Order.


3.
That, beginning with the first gas bill becoming due after the statement of the unpaid, past due balance is tendered, Carol Kirkpatrick shall pay to T.W. Phillips Gas & Oil Co., the regular monthly budget amount of her gas bill, plus an amount equal to one-sixtieth of  the total, unpaid, past due balance on her account, by the due date of each month’s gas bill, and to continue to pay her monthly gas bills in this manner until the total amount of the unpaid, past due balance is paid in full.



4.
That, as long as Carol Kirkpatrick complies with the payment terms of this Order, T.W. Phillips Gas & Oil Co., shall not impose any late payment charges or penalties, and shall not interrupt her natural gas service except for valid emergency or safety reasons.



5.
That, if Carol Kirkpatrick fails to comply with the payment terms of this Order, T.W. Phillips Gas & Oil Co., may terminate her gas service upon complying with the applicable provisions of the Public Utility Code, 66 Pa. C.S. §§1401, et seq., and the regulations of the Commission, 52 Pa. Code §§56.1, et seq.


6.
That, in lieu of the payment terms established by this Order, Carol Kirkpatrick may apply for re-admission into T.W. Phillips Gas & Oil Co.’s Energy Help Fund.



7.
That, if Carol Kirkpatrick applies for re-admission into the Energy Help Fund, is found eligible to participate in the Energy Help Fund, and is re-admitted into the Energy Help Fund, she shall make full and timely payment of each month’s gas bill in accordance with the terms and conditions of the Energy Help Fund

Date:  July 28, 2006




[image: image1.png]bert P. Meehan
Administrative Law Judge




� 	To accommodate the schedule of one of its employees, TWP was given permission to present one of its witnesses before Ms. Kirkpatrick testified at the hearing.


� 	Ms. Kirkpatrick’s property damage claim against TWP was eventually resolved in a civil proceeding, and TWP paid Ms. Kirkpatrick the amount of the judgment against it.
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