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Pennsylvania American Water Company

:
OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration are the Exceptions of Walter Welshans (Complainant) to the Initial Decision of Administrative Law Judge (ALJ) Michael A. Nemec issued June 15, 2006.  No Reply Exceptions were filed.  

History of the Proceeding

The Complaint of Mr. Walter Welshans was filed on November 21, 2005, against Pennsylvania-American Water Company (PAWC).  The Complaint stated that there are incorrect charges on the Complainant’s bill and that PAWC would not remove the charges.  PAWC filed a timely Answer and New Matter.  PAWC’s Answer stated that the balance due on the Complainant’s account was $1,769.20.  


The Initial Hearing was held, as scheduled, by telephone from Pittsburgh on April 24, 2006.  The Complainant participated on his own behalf, and PAWC was represented by counsel.  The resulting record consists of a thirty-four-page transcript of the testimony and discussion and three PAWC exhibits.  The record closed on May 24, 2006.  No briefs were filed.



In his Initial Decision, the ALJ dismissed the Complaint in part for failure to carry the burden of proof and sustained the Complaint to the extent of the entry of a payment arrangement.  The Complainant filed timely Exceptions with the Commission’s Secretary on July 3, 2006, without a certificate of service. PAWC was sent a copy of the Exceptions accompanied by a Secretarial Letter dated July 7, 2006.  No Reply Exceptions were filed by PAWC.
Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).



As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).



The ALJ made fifteen Findings of Fact and reached three Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.



Mr. Welshans’ Exceptions do not identify any finding of fact or conclusion of law in the Initial Decision.  Rather, the Complainant’s Exceptions express disappointment with the legal system in general and the Commission in particular and describe the Complainant’s difficulty in getting legal representation.  The last part of the Complainant’s Exceptions take issue with PAWC’s response to the leak in his home and PAWC’s charges for the quantity of water used because of that leak.  The Complainant states that PAWC “can afford to let me go for a fraction of that.  I can only afford what my bill was before the leak.  My sewage needs to be dropped too because of the leak.”  (Exc. at 2).  


The Complainant’s arrearage is largely due to a leak from the water heater in the basement of his home that he discovered in February 2005.  (Finding of Fact No. 2).   The Complainant stated that PAWC had offered to take one month of billing off his bill, but he wanted three months taken off.
  (Finding of Fact No. 6).  As stated by the ALJ, it was the Complainant’s burden in this proceeding to prove that PAWC has violated some provision of the Public Utility Code or the Regulations of the Commission in the course of providing him with service.  He has not done so and he has even established that the leak in his basement, which is not PAWC’s responsibility, is the likely cause of his high water bills.  (I.D. at 4).


Although not stated therein, the Complaint was an appeal of a decision on informal complaint issued by the Commission’s Bureau of Consumer Services (BCS) at #1971522, which directed the Complainant to pay $107 to have service restored and, thereafter, to pay his regular budget plus $75 on the outstanding arrearage.  The BCS report stated that the Complainant had an income of $390 from “SSD” and $2400 from “Wages.”  (Finding of Fact No. 12; PAWC Exh. 2).  The BCS case was closed on September 1, 2005.  PAWC stated that a payment of $101 was accepted by PAWC in lieu of the $107 service restoration fee.  Service was restored to the Complainant but the Complainant has not complied with the terms of the BCS decision.
  (Finding of Fact No. 13).  


In this case, the ALJ found the Complainant’s testimony regarding his income of $603 per month to be credible.  (I.D. at 5).  The BCS decision, on the other hand, listed the Complainant’s monthly income as $2790.  Section 1405(d) of the Public Utility Code, 66 Pa. C.S. § 1405(d), provides that, absent a change in income, a customer may obtain only one payment arrangement from the Commission.  However, Section 1403, 66 Pa. C.S. § 1403 defines “change in income” as a decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the Federal poverty level.  As noted by the ALJ, the Commission may in this instance institute a subsequent payment arrangement for the Complainant under the exception in Section 1405(d) where a change in income has occurred.  


We believe that it is appropriate to institute an alternative payment arrangement in this instance because the Complainant’s income level is so much lower than the income level found by the Complainant’s BCS decision.  We conclude that the Complainant’s payment arrangement should extend over a five year period because the Complainant’s income level is below 150% of the Federal poverty level,  See Section 1405(b)(1) of the Public Utility Code, 66 Pa. C.S. § 1405(b)(1).  THEREFORE,

IT IS ORDERED:
1.
That the Exceptions of Walter Welshans to the June 15, 2006 Initial Decision of Administrative Law Judge Michael A. Nemec issued are denied.

2.
That the Complaint of Walter Welshans is sustained in part against the Pennsylvania American Water Company and dismissed in part for the Complainant’s failure to carry the burden of proof.


3.
That the Initial Decision of Michael A. Nemec is adopted without modification.



4.
That the Complainant shall pay his bill for water service each month when due and pay the additional amount of one-sixtieth of the outstanding arrearage each month until that arrearage is satisfied.

5.
That, as long as the Complainant keeps the payment schedule stated in this order, Pennsylvania-American Water Company shall not suspend or terminate his utility service except for valid safety or emergency reasons or assess late payment or finance charges against his account.

6.
That, if the Complainant does not keep the payment schedule stated in this order, Pennsylvania-American Water Company is authorized to suspend or terminate his utility service in accordance with the Commission’s Regulations in Chapter 56 of Title 52 of the Pennsylvania Code.
7.
That the proceeding docketed at C-20055590 is marked closed.






BY THE COMMISSION,







James J. McNulty
(SEAL)

ORDER ADOPTED:  August 17, 2006

ORDER ENTERED:  August 22, 2006
	�	At the hearing, counsel for PAWC stated that PAWC is authorized under its tariff to provide a one-time forty percent discount off the cost of excessive water usage where the usage occurred from an undetected service leak.  (Tr. at 32-33). 





	�	Since the instant Complaint was not filed until November 21, 2005, the appeal of the BCS decision was not timely and the BCS decision became final.  (I.D. at 5). 
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