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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration are the Exceptions of Alexander F. Canonica (Complainant), filed on July 3, 2006, to the Initial Decision of Administrative Law Judge (ALJ) Charles E. Rainey, Jr., which was issued on June 13, 2006, in the above-captioned proceeding.  Reply Exceptions were filed by Aqua Pennsylvania, Inc. (Aqua PA).
History of the Proceeding

On March 3, 2006, the Complainant filed a formal Complaint against Aqua PA alleging that there were incorrect charges on his bill and that he received a notice that his utility service was being terminated.  Specifically, Complainant alleged that the minimum charge and distribution system improvement charge should be removed from his bill.  On March 29, 2006, Aqua PA filed an Answer denying the material allegations in the Complaint.



The parties received a Telephone Hearing Notice dated April 27, 2006, informing them that a telephonic hearing was scheduled for May 31, 2006, at 2:00 p.m.  On May 8, 2006, the ALJ issued a Prehearing Order that also included the hearing date as well as the procedure for requesting a continuance under 52 Pa. Code § 1.15, among other procedural rules.  These two notices were mailed to the Complainant at the address provided in his Complaint and neither notice was returned to the Commission by the United States Postal Service.  (I.D. at 2).  


Prior to the telephonic hearing, the ALJ received a letter from the Complainant dated May 22, 2006.  In the letter, the Complainant stated that he would not appear at the hearing because the notice from the ALJ referenced 52 Pa. Code § 1.15 and he would “not appear under inter alia 52 Pa. Code 1.15” since he did “not complain under inter alia 52 Pa. Code §1.15.”  (I.D. at 3).


The telephonic hearing was held as scheduled and Aqua PA was represented by counsel.  The Complainant failed to appear by telephone.  When the ALJ called the telephone number for the Complainant provided in his Complaint, there was no answer, answering machine or answering service.  The ALJ moved the Complainant’s letter into the record as Commission Exhibit 1 for the sole purpose of providing the Complainant’s explanation for his failure to appear by telephone at the hearing.  Aqua PA moved to dismiss the Complaint for lack of prosecution.  (I.D. at 3).


On June 13, 2006, the Initial Decision was issued wherein the ALJ granted Aqua PA’s motion to dismiss made at the hearing and dismissed the Complaint with prejudice for failure of the Complainant to prosecute.  On July 3, 2006, the Complainant filed timely Exceptions with the Secretary and Aqua PA filed Reply Exceptions on July 13, 2006.
Discussion



As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).



The ALJ made three Findings of Fact and reached four Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.



The Complainant’s Exceptions consist of one type-written page in which the Complainant states that he declined to appear and participate in the hearing because he “did not complain under inter alia 52 PA Code 1.15.”  (Exc. at 1).  The remainder of the Exception reiterates the Complainant’s objection to Aqua PA’s denial of his right “to be connected to a public water distribution system.”  (Exc. at 1).  There is no objection or reference to any part of the Initial Decision.  The Reply Exceptions submitted by Aqua PA summarize case law related to this matter and ask that the Exceptions be denied.  (R. Exc at 2-3).
This Complainant did not appear at the scheduled hearing despite the fact that he had received the notice of it.  We know that he received notice of the hearing because he sent a letter to the ALJ prior to the hearing telling him that he would not appear.  The letter the Complainant wrote to the ALJ indicated some misunderstanding of the Commission’s rules regarding the procedures for requesting a continuance.  The ALJ correctly concluded that the Complainant waived his opportunity to participate in the hearing by his unexcused failure to appear by telephone.  (I.D. at 3). 
The Complainant has been afforded the opportunity for administrative due process.  As the party bringing this Complaint, the Complainant bears the burden of proving, by a preponderance of the evidence, that he is entitled to relief.  By failing to appear and present any evidence in support of his Complaint, the Complainant has failed to meet his burden.  Under these circumstances, the Complainant must be dismissed with prejudice.  Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995.)  See also Charles Goodman v. Bell Atlantic-Pennsylvania, Inc., Docket No. C-00992833, 2000 Pa. PUC LEXIS 6 (March 15, 2000).
Conclusion

Upon review and consideration of the record of this proceeding, we shall deny the Complainant’s Exceptions.  As a result, we shall adopt the ALJ’s Initial Decision without modification; THEREFORE,


IT IS ORDERED:



1.
That the Exceptions of Alexander F. Canonica are denied.



2.
That the Initial Decision of Administrative Law Judge Charles E. Rainey in the above referenced proceeding is adopted without modification.



3.
That the Complaint of Alexander F. Canonica against Aqua Pennsylvania, Inc. is dismissed with prejudice.



4.
That the proceeding docketed at C-20055964 is marked closed.








BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED:  August 17, 2006

ORDER ENTERED:  August 22, 2006
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