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C-20054618

v.

Duquesne Light Company
OPINION AND ORDER
BY THE COMMISSION:
Before the Commission for consideration and disposition are the Exceptions filed by Nelson Norris, Jr. (Complainant) on February 10, 2006, to the Initial Decision of Administrative Law Judge (ALJ) Michael A. Nemec issued on January 27, 2006.
  Because the Complainant failed to serve a copy of the Exceptions on Duquesne Light Company (Respondent), the Commission served the Exceptions on the Respondent February 15, 2006.  The Respondent filed Reply Exceptions on March 1, 2006.     
History of Proceeding
The Complainant filed a Formal Complaint on April 8, 2005, alleging unreasonable treatment by the Respondent regarding an old bankruptcy.  The Commission served the Complaint on the Respondent on June 20, 2005.  The Respondent filed its Answer on July 18, 2005.
   

A telephonic hearing was held before ALJ Nemec on October 20, 2005.  The Complainant appeared pro se and the Respondent was represented by counsel.  The resulting record consists of a seventy-three-page transcript, one Exhibit submitted by the Complainant, and the Respondent’s eleven exhibits.  By Initial Decision issued January 27, 2006, ALJ Nemec sustained the Complaint finding that the Respondent provided unreasonable service.  Exceptions were then filed as noted above.  

Discussion
Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pa. PUC, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.


Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  The Pennsylvania Supreme Court has held that when a litigant has the “burden of proof,” it means that his claim will not be accepted until he offers sufficient proof to support it.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 48, 70 A.2d 854, 856 (1950).   In matters before the Commission, the burden of proof is met when the party establishes the necessary facts by a preponderance of the evidence.  A preponderance of the evidence is that degree of proof which “fairly out-weighs the probative value of any proof offered against the claim.”  Se-Ling Hosiery, 364 Pa. at 48-49 (emphasis in original).
The ALJ made seventeen Findings of Fact and three Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.  

The following Findings of Fact explain the situation which precipitated the instant matter:  
1.
Complainant Nelson Norris, Jr., resides at 101 Tremont Street, Pittsburgh, PA 15235 where he receives electric utility service from Respondent Duquesne Light Company.  Tr. 6-7.

2.
Mr. Norris testified that he filed for federal bankruptcy protection in November 1993, and he submitted documentary evidence that the discharge was granted by order dated June 18, 1996.  Tr. 7-15, 33-36; Complainant Exhibit A.
3.
Mr. Norris contended that in 2005 Duquesne used the 1993 bankruptcy filing to adversely affect his credit rating.  Tr. 7-15, 55-58.

4.
Ms. Vivian Norris, estranged wife of Complainant Nelson Norris, resides at 9620 Emerson Street, Pittsburgh, PA 15235, where she is a customer of Duquesne.  Tr. 8-9, 17, 19, 23-28; Duquesne Exhibit 1.

6.
Ms. [Roxanne] Morris [a Duquesne customer service representative] testified that she received a notification that Vivian Norris filed a bankruptcy petition on May 20, 2004.   Tr. 36; Duquesne Exhibit 8.

7.
Ms. Morris testified that she found that Vivian Norris was a Duquesne customer at 9620 Emerson Street.  When Ms. Morris checked the account number for 9620 Emerson, she found it ended in a 4.  Account numbers ending in 1, 2, 3 and 6 were in the name of Complainant Nelson Norris, Jr.  Tr. 36-37.

8.
Ms. Morris also found that the account for 9620 Emerson Street had Mr. Norris’ Social Security number.  Tr. 38.

9.
Ms. Morris checked the Allegheny County assessment records for the property at 9620 Emerson Street and found that the records showed Ms. Vivian Norris and Nelson Norris, Jr. as the owners.  Tr. 38-39; Duquesne Exhibit 9.

10.
As Vivian Norris had filed bankruptcy alone, Ms. Morris assigned Ms. Norris a new, post-bankruptcy, account number.  Tr. 39.

11.
Ms. Morris testified that she believed an error had occurred and placed Mr. Norris’ name back on the account for 9620 Emerson Street.  Tr. 40, 52, 54-55.

15.
Mr. Woods [a service representative for Duquesne] testified the bankruptcy filing by Vivian Norris coupled with the addition of Mr. Norris’ name to the account for 9620 Emerson Street resulted in Duquesne filing a credit report that could be interpreted as stating that Mr. Norris had filed a bankruptcy petition.  Tr. 50-52, 54-55, 59.

17.
As of the hearing, Mr. Woods agreed to notify the credit agencies that all references to a 2004 bankruptcy filing by Mr. Norris should be deleted, and he also agreed to place the account for service at 9620 Emerson Street solely in the name of Vivian Norris.  Tr. 62-64; Duquesne Exhibits 10, 11 (late filed).

(I.D. at 2-4).  



ALJ Nemec sustained the Complaint, finding that Duquesne provided unreasonable service by placing the Complainant’s name on an account for which he had no responsibility.  (I.D. at 4-5).  The ALJ determined that the Respondent had taken affirmative steps to remove the Complainant’s name from the Emerson Street account, and to inform the credit agencies that the Complainant was not responsible for the Emerson Street account.  (I.D. at 4).  The ALJ noted that if the Complainant had suffered any financial loss as a result of the Respondent’s actions, he had recourse in a court of general jurisdiction.  (I.D. at 4-5).  The ALJ found that the imposition of a civil penalty was not appropriate given the circumstances which caused the error and the Respondent’s promptness in correcting the error once it was discovered.  (I.D. at 5).



The Complainant excepts to the Initial Decision arguing that he has suffered financial loss due to the Respondent’s actions.  The Complainant included a copy of a letters denying his applications for loans to support his contention that the Respondent has harmed his credit.
  As stated by the ALJ, if the Respondent’s action in linking the Complainant’s name to the Emerson Street account has negatively impacted his finances, the Respondent may seek recourse in a court of general jurisdiction.  This Commission lacks authority to award damages to private parties for alleged breaches of contracts by public utilities.  Bologna v. West Penn Power Co., Z-01532146 (December 13, 2005); Elkin v. Bell Tel. Co., 491 Pa. 123, 420 A.2d 371 (1980); Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977).  Although the Complainant did not request that a fine be instituted against the Respondent, we would be remiss in not discussing the issue.  The Complainant’s name was listed on the Emerson Street account by mistake.  The Respondent’s customer service representative placed the name on the account after conscientiously checking the Allegheny County assessment records and finding the Complainant and Ms. Norris’ names listed as co-owners.  The Respondent rectified the mistake promptly when notified of the error.  This is not a case where the imposition of a fine would serve the public interest.


The Complainant next argues that he did not have equal representation in this proceeding and was unable to prepare properly as he did not have legal counsel and was unable to file briefs.  The Complainant infers that this is due to racial discrimination.  (Exc. at 1).  The Respondent denies this allegation stating that the Complainant had more than six months to prepare, between the filing of the Complaint and the date of the hearing.  The Respondent further stated that it did not file briefs either.  (R.Exc. at 2).  We note that the Complainant has not pointed to any particular event or comment to support his allegation of discrimination and the resulting inability to properly prosecute his claim.  We nonetheless reviewed the evidentiary record as this type of allegation is not taken lightly by the Commission.  Upon review of the record, we find that there is no evidence of record supporting the Complainant’s allegations of racial discrimination by the Respondent.  Furthermore, the Complainant was afforded the same notice and opportunity to be heard given to any party litigating a complaint before this Commission.  Accordingly, the instant Exception is denied; THEREFORE,  
IT IS ORDERED: 

1.
That the Exceptions filed by Norris Nelson, Jr. on February 10, 2006, are denied.    



2.
That the record in this case be marked closed.

BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  August 17, 2006
ORDER ENTERED:  August 22, 2006
	� 	The Complainant filed additional documents supporting his Exceptions on February 13, 2006.  


	� 	The Respondent was given twenty days to respond to the Complaint.  As such, the Answer should have been filed with the Commission on or before July 11, 2005.  We will waive this requirement under the discretion afforded us by 52 Pa. Code § 1.2(c), which provides that the Commission may waive procedural deficiencies that do not affect the substantive rights of the Parties.  


	� 	The loan denials are dated January 14 and 16, 2006, are from the same financial institution and do not specify why credit was denied.  The undated cover letter from the same financial institution states that the Complainant did not meet the debt-to-income requirement.
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