
BEFORE THE


PENNSYLVANIA PUBLIC UTILITY COMMISSION
Pennsylvania Public Utility Commission, et al.
:


:
v.





:

R‑00061493, et al.

:
National Fuel Gas Distribution Corporation

:

PREHEARING ORDER


On May 31, 2006, National Fuel Gas Distribution Corporation (“NFGD” or the “Company”) filed Supplement No. 61 to Tariff Gas – Pa. P.U.C. No. 9 at Docket No. R‑00061493.  NFGD proposes to increase rates to produce additional annual operating revenues of $25.8 million, or 6.1%, over present revenues.  The Company proposed that the rate increase become effective on or about July 30, 2006.  NFGD engages in the business of furnishing natural gas service to approximately 214,000 residential, commercial, industrial, resale and transportation customers in 14 counties in northwestern Pennsylvania.  For the residential class, NFGD proposes an overall increase in rates of 6.1%.  A residential customer using 100 Mcf of natural gas annually will see his/her average bill rise from $143.94 per month to $153.83 per month, or by 6.9%.  As part of this increase, the Company proposes a 72% increase to the monthly customer charge for residential service.  If the Commission approves the proposed rates, the monthly customer charge for residential service will increase from $12.00 to $20.64.  The Commission suspended the proposed tariff supplement until March 2, 2007 by Order entered on July 20, 2006 and assigned this case to the Office of Administrative Law Judge.


To date, the Commission’s Office of Trial Staff (“OTS”) entered its appearance in this proceeding, while the Office of Consumer Advocate (“OCA”) and the Office of Small Business Advocate (“OSBA”) filed complaints.  A prehearing conference was held on August 3, 2006.  Counsel for the statutory parties and Community Action Association of Pennsylvania (“CAAP”) attended the conference.  This Order memorializes the matters decided and agreed upon by the parties attending the conference.

Litigation Schedule


The parties agree upon the following litigation schedule:

	Date
	Event

	May 30, 2006
	Company Submission of Filing & Testimony

	August 3, 2006
	Prehearing Conference

	September 6, 2006
	Written Direct Testimony of All Other Parties Due In-Hand

	September 28, 2006
	Written Rebuttal Testimony Due In-Hand

	October 10, 2006
	Written Surrebuttal Testimony Due In-Hand

	October 13, 2006
	Written Rejoinder Outlines Due In-Hand

	October 17‑20 & 23,
 2006
	Technical Evidentiary Hearings In Harrisburg

	October 24, 2006
	Close of Record

	November 13, 2006
	Main Briefs Due In-Hand

	November 22, 2006
	Reply Briefs Due In-Hand or Submission of Joint Settlement Petition Executed By Representatives of All Parties, Together With All Parties’ Statements In Support of Settlement

	December 22, 2006
	Recommended Decision To Be Issued


The parties are reminded of the Commission’s requirements for the preparation and filing of written testimony.  52 Pa. Code §5.412.  Written testimony must be accompanied by all exhibits to which it relates.  The above-stated dates are in-hand dates for service on the parties and the Presiding Administrative Law Judges (“ALJs”).  The parties and the Presiding ALJs agree to accept email transmission of such material, so long as the subject email is received by 5:00 p.m. on the date due and provided the email is followed the next business day by sending a hard copy of the same material via first-class mail postage prepaid to the parties designated on the Service List attached to this Order.  The email addresses of the Presiding ALJs are: johcorbett@state.pa.us and mhoyer@state.pa.us.  The Presiding ALJs will not accept facsimile transmissions greater than ten pages in length without prior authorization.  If in doubt, please call their office (412‑565-3550).



Hearings will begin promptly at 9:30 a.m. each day.  The parties must confer before commencement of the hearings to schedule their witnesses so as to avoid “holes” or “dead time” during the hearings.

Parties


NFGD, the OTS, OCA and OSBA are parties to this proceeding.  Numerous individuals have filed complaints.  A separate notice will be sent to these individuals within the next several weeks explaining their options for participation in this case.  In the meantime, these complaints are consolidated in this action with the option for further consideration upon motion filed by any party in interest.
Petition to Intervene


Community Action Association of Pennsylvania (“CAAP”) has petitioned to intervene in this case.  NFGD has answered that petition and filed new matter.  Upon due consideration, the petition of CAAP to intervene in this proceeding is granted, PROVIDED that CAAP files a reply to the new matter within seven days of the date of this Order identifying its member agencies located within the service territory of NFGD to show that it has standing to participate in this case.  NFGD will then have seven days to file a further response.
Public Input Hearings


Various state representatives, municipal officials and parties have identified substantial public interest and a need to conduct Public Input Hearings in Erie, Meadville, Sharon/Farrell and the Franklin/Oil City areas.  The Office of Administrative Law Judge will schedule these hearings and notify the parties.  Public notice will occur as agreed upon or directed.  Other sites may be selected as well, if there is evidence of substantial public interest in conducting further Public Input Hearings in additional areas.
Issues



In their respective prehearing memoranda, the parties identified various issues they may wish to pursue.  The reader is directed to these documents to review a recitation of these issues.  Additional issues may arise as the discovery process unfolds.



In addition to these issues, the Commission, in its July 20, 2006 Order suspending this tariff filing, identified the following issues, which it directs the parties and the Presiding ALJs to address in this proceeding:

1. Do fixed charges for residential and small commercial customer distribution services discourage conservation of energy?  If so, what other revenue decoupling models can be implemented that would optimally meet the dual needs of providing incentives for consumers to conserve energy, while providing reasonably stable revenues for utilities?

2. Do declining block rate designs remove the incentive for consumers, especially large residential consumers, to conserve energy?  If so, should declining block rates be phased out over time?
3. Can and should rate designs vary among customer classes?  For example, larger industrial and commercial (“C&I”) customers generally have a much smaller percentage of their revenues attributable to distribution services.  Given this dynamic, does the commodity design of supply service rates provide adequate incentive for larger C&I customers to conserve energy?

Discovery



The parties shall engage in informal discovery whenever and wherever possible in an attempt to resolve any discovery disputes amicably.  52 Pa. Code §5.322.  If this process fails, the parties have recourse to the Commission’s procedures for formal discovery, as herein modified.  52 Pa. Code §§5.321, et seq.  The parties must not send the Presiding ALJs discovery material or cover letters, unless attached to a motion to compel.  All motions to compel must contain a certification of counsel of the informal discovery undertaken and their efforts to resolve their discovery disputes informally.  If a motion to compel fails to contain such certification, the Presiding ALJs will contact the parties and direct them to pursue informal discovery.



The parties request modification of the Commission’s procedures for formal discovery.  With the agreement of all parties, that request is hereby granted.  Therefore, the following modified discovery procedure applies to this case:

1. The parties will respond to all discovery requests within ten (10) calendar days.  Discovery propounded after 12:00 p.m. on a Friday will be deemed to have been served on the following Monday.  Likewise, discovery served on a holiday will be deemed served on the following business day.  The responding party must, in good faith, notify the propounding party of any problems in responding to the discovery request as soon as possible, but no later than three (3) days after service of the discovery request should the parties begin their informal discussions relating to potential discovery problems.

2. Answers to written interrogatories must be served in-hand within ten (10) calendar days of service.

3. Objections to interrogatories must be communicated orally within three (3) days of service.  

4. The parties must, in good faith and on an informal basis, attempt to resolve any discovery dispute amicably among themselves, before contacting the Presiding ALJs for resolution.

5. Motions to dismiss objections and/or direct the answering of interrogatories (motions to compel) must be filed within three (3) calendar days of service of written objections.
6. Answers to motions to dismiss and/or direct the answering of interrogatories must be filed within three (3) days of service of such motions.

7. Upon receipt of a motion to dismiss and/or to compel discovery, the Presiding ALJs shall issue a ruling thereon, if possible, within seven (7) days of service of the motion.

8. Responses to requests for document production, entry for inspection, or other purposes must be served in-hand within ten (10) calendar days of service.

9. Requests for admissions will be deemed admitted, unless answered within ten (10) days or objected to within five (5) days of service.

10. Answers to on-the-record data requests must be served in-hand within seven (7) calendar days of the requests.

Settlement and Stipulations


The parties are reminded it is the Commission’s policy to encourage settlements.  52 Pa. Code §5.231(a).  The parties are strongly urged to seriously explore this possibility.  Submission of a Joint Settlement Petition executed by representatives of all parties, together with all parties’ Statements In Support of Settlement, must be filed with the Secretary for the Commission and received in-hand by the Presiding ALJs no later than the close of business on November 22, 2006.



If settlement is not feasible, the parties are encouraged to stipulate to any matters they reasonably can to expedite this proceeding, lessen the burden of time and expenses in litigation on all parties and conserve precious administrative hearing resources.  52 Pa. Code §§5.232 and 5.234.  All stipulations entered into by the parties must be reduced to writing, signed by the parties to be bound thereby, and moved into the record during the hearings in this case.  An exception to this requirement may occur when circumstances of time and expediency warrant.  If so, an oral presentation of a stipulation is permissible, if it is followed by a reduction to writing as herein directed.

Cross-Examination


Friendly cross-examination or cumulative cross-examination during hearings will not be permitted.  52 Pa. Code §§5.76 & 5.243.

Briefs


The parties must comply with 52 Pa. Code §§5.501, et seq., regarding the preparation and filing of briefs.  Page limitations on briefs will be discussed on or before the last day of hearing.  Where possible, the parties shall submit to the Presiding ALJs one hard copy of their briefs and one copy by email or on 3½” computer diskette.  If a party cannot provide a copy by email or on computer disk, it must submit two hard copies of briefs.  The electronic version of a brief must be prepared on an IBM compatible system in Microsoft Office Word 2003 format or in an earlier version of this software application.  If in doubt, please call the office of the Presiding ALJs for clarification.



IMPORTANT NOTICE: All briefs must conform to the “Special Instructions for Briefs and Exceptions in Major Rate Increase Proceedings,” which are attached hereto as Appendix A and incorporated herein by reference as fully as though they were set forth herein in detail.  A party’s failure to follow these instructions in the smallest detail will result in non-consideration of that party’s position, regardless of where the record may support it or the position of any other party to this proceeding.  Your anticipated cooperation will be appreciated.
Modification


Any of the provisions of this Prehearing Order may be modified upon motion and good cause shown by any party in interest.

Dated:  August 3, 2006


















John H. Corbett, Jr.








Administrative Law Judge








Mark A. Hoyer








Administrative Law Judge

SERVICE LIST:  R-00061493, et al.

John H. Isom, Esq.

Michael W. Gang, Esq.

Post & Schell

17 North Second Street, 12th Floor

Harrisburg, PA  17101-1601

Stephen J. Keene, Esq.

Aron J. Beatty, Esq.

Erin L. Gannon, Esq.

Office of Consumer Advocate

555 Walnut Street, 5th Floor

Forum Place

Harrisburg, PA  17101-1923

Sharon E. Webb, Esq.

Office of Small Business Advocate

1102 Commerce Building

300 North 2nd Street

Harrisburg, PA  17101

Robert V. Eckenrod, Esq.

Allison A. Curtin, Esq.

Pennsylvania Public Utility Commission

Office of Trial Staff

400 North Street

2 West Commonwealth Keystone Bldg.

Harrisburg, PA  17105-3265

Joseph L. Vullo, Esq.

Burke Vullo Reilly Roberts

1460 Wyoming Avenue

Forty Fort, PA  18704

Kenneth C. Springirth

4720 Cliff Drive

Erie, PA  16511
� 	Monday, October 23, 2006 is reserved solely for cross-examination of OCA witness Catlin, if needed, and NFG rebuttal testimony thereto.


�	NFGD will file its direct written testimony responding to these inquiries during the week of August 7, 2006.  The litigation schedule developed, supra, may be modified in this instance only to allow the other parties an opportunity to respond.  The parties have agreed to work out the details on this arrangement among themselves.
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