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  C-20043212

v.

Columbia Gas of Pennsylvania, Inc.
OPINION AND ORDER

BY THE COMMISSION:
Before the Commission for consideration is the Petition for Reconsideration (Petition) filed by Columbia Gas of Pennsylvania, Inc. (Columbia) on March 3, 2006, seeking reconsideration of our Opinion and Order entered February 17, 2006 (February Order) in the above docketed proceeding.  
History of Proceeding
On June 7, 2004, the Complainant, Sunil H. Desai, filed a Formal Complaint alleging that Columbia improperly transferred the accounts of two tenants who live in his apartment building into his name.  Columbia made the transfer on November 13, 2003, upon discovering a foreign load involving the heating system in the basement of the building.  On August 9, 2004, Columbia filed an Answer which denied any wrongdoing and denied the substantive allegations of the Complaint.  A hearing was held on January 31, 2005, before Administrative Law Judge (ALJ) Susan D. Colwell.  The Complainant appeared pro se and Columbia was represented by counsel.  A transcript of fifty-five pages was created and Columbia’s ten exhibits were admitted into the record.  (February Order at 1, 2).  As previously stated, on March 3, 2006, Columbia filed the instant Petition for Reconsideration.  On March 16, 2006, the Commission issued an Opinion and Order granting the Petition pending further review of and consideration on, the merits.  We shall now consider the merits.
Discussion

The standards for granting a Petition for Reconsider​ation were set forth in Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553, December 17, 1985, as follows:

 
                      A Petition for Reconsideration, under the provisions of 66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code to rescind or amend a prior order in whole or in part.

 
                      In this regard, we agree with the court in the Pennsylvania Railroad Company case, wherein it was stated that:

 
                                 Parties...cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically decided against them...what we expect to see raised in petitions for reconsideration are new and novel arguments, not previously heard or considerations which appear to have been overlooked by the Commission.

 
                      Additionally, a Petition for Reconsideration is properly before the Commission where it pleads newly discovered evidence, alleges errors of law, or a change in circumstances.

The party filing the complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa. C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.
In its Petition, Columbia requested that the Commission reconsider the following three aspects of our February Order:

1) That “upon verification that a foreign load situation has been corrected, the account responsibility automatically returns to the tenant, and it is the responsibility of the utility to institute that change.”  (February Order at 8, Petition at 1).

2) That there is no support in the Code for Columbia’s statement to “the Complainant that the tenants had to ask to have service switched back into their names or service would remain the responsibility of the Complainant.”  (February Order at 8, Petition at 1).
3) That reverting the billing to the tenant when a utility verifies that foreign load has been removed has the effect of “returning to the prior agreement between the landlord and the tenant which was interrupted by the operation of Section 1529.1.”  (February Order at 7, Petition at 1).
In its Petition, Columbia states that Section 1529(b) of the Public Utility Code (Code) prohibits transfer of service to a tenant without notification to do so by the tenant.
§ 1529.1.  Duty of owners of rental property
   (a) NOTICE TO PUBLIC UTILITY. -  It is the duty of every owner of a residential building or mobile home park which contains one or more dwelling units, not individually metered, to notify each public utility from whom utility service is received of their ownership and the fact that the premises served are used for rental purposes.

   (b) HISTORY OF ACCOUNT. - Upon receipt of the notice provided in this section, if the mobile home park or residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto. In the case of individually metered dwelling units, unless notified to the contrary by the tenant or an authorized representative, an affected public utility shall list the account for the premises in question in the name of the owner, and the owner shall be responsible for the payment for utility services to the premises.

   (c) FAILURE TO GIVE NOTICE. -  Any owner of a residential building or mobile home park failing to notify affected public utilities as required by this section shall nonetheless be responsible for payment of the utility services as if the required notice had been given.
66 Pa. C. S. § 1529.1(b) (Emphasis added).
Columbia relies on the bolded language above to request that the Commission reconsider its long standing policy regarding foreign load.  Columbia states that the language of Section 1529.1(b) mandates its practice of not transferring service back to the tenant after a dwelling unit becomes individually metered until such time as the tenant or an authorized representative has requested a transfer.  Columbia states that it is mindful that the Commission has already considered and rejected this argument in Mary Sobota v. Equitable Gas Company, Docket No. C-00981661 (Opinion and Order entered October 18, 1999) but, nonetheless, respectfully requests that the Commission reconsider its position.  (Petition at 3).
It is well established that the Commission has the authority to interpret new legislation and that the Courts must give deference to that interpretation.  Philadelphia Suburban Water Company v. Commonwealth of Pennsylvania, 601 A. 2d 893 (Pa. Cmwlth. 1992).  See also 1 Pa. C.S. § 1921 (c) (8).  Additionally, when a statute is interpreted by the agency charged with the responsibility for its administration, such interpretation shall be accorded great weight and shall not be overturned unless such construction is "clearly erroneous".  Cherry v. Pennsylvania Higher Education Assistance Agency, 620 A. 2d 687, 691 (Pa. Cmwlth. 1993); Hawkins v. Pennsylvania Housing Finance Agency, 595 A. 2d 712 (Pa. Cmwlth. 1991). This is particularly true when the interpretation involves construction of a statutory mandate in a new regulatory environment. Barasch v. Pa. PUC,  521 A. 2d 482 (Pa. Cmwlth. 1987).
In order to avoid an absurd and harsh result, Pennsylvania Courts have stated that one may look beyond the strict letter of the law to interpret a statute according to its reason and spirit and accomplish the object intended by the Legislature.  See United States v. Bowman, 358 F.2d 421 (3d Cir. 1966); Swartley v. Harris, 40 A.2d 409 (Pa. 1945); Pocono Manor Association v. Allen, 12 A.2d 32 (Pa. 1940). Unemployment Compensation Board of Review of Pennsylvania v. Frazier Dixon, 365 A.2d 668; (Pa. Cmwlth. 1976).  See also, United States v. Bowman, 358 F. 2d 421 (3d Cir. 1966); Swartley v. Harris, 40 A. 2d 409 (Pa. 1945); Pocono Manor Association v. Allen,  12 A. 2d 32 (Pa. 1940). Secretary of Revenue v. John's Vending, 309 A.2d 358 (Pa. 1973). 

The purpose of Section 1529.1 is the removal of foreign load from utility accounts for rental property so that a tenant is paying only for the utility service that he uses. A harsh result would be for the property owner, who expends time and money to remove foreign load from the dwelling unit, to be penalized for his action by continuing to be billed for an account. The Commission's interpretation of Section 1529.1 that responsibility for the account is returned to the tenant when the foreign load is removed from the dwelling unit avoids this harsh result.

In Sobota, we agreed with Equitable regarding identification of the responsible party for billing purposes after the removal of the foreign load, that Sobota and Tremaine R. Daniels v. Equitable Gas Company, Docket No. Z‑00436737 (Opinion and Order entered December 7, 1998) (Daniels) were indistinguishable.  In both cases, billing responsibility was returned to the tenant immediately upon verification that the foreign load situation had been corrected.  (Sobota Order; Daniels I.D. at 5). 

Additionally, in August 1999, the Commission issued a Proposed Rulemaking Order addressing foreign load and subsequently by Order entered October 7, 2005, found that the Proposed Rulemaking was no longer necessary and accordingly, discontinued the proceeding and closed the docket.  The October 7, 2005 Order states that discontinuation of the Proposed Rulemaking was based upon Commission adjudications which resolved a number of the foreign load issues discussed in the Proposed Rulemaking.

In Daniels, after discovering the foreign load on the tenant’s meter, the company finalized the account and transferred it into the name of the property owner, as of the date the foreign load was discovered.  This action by the utility is required by the first sentence of Section 1529.1(b) presented above.  Then, effective on the date which foreign load was removed from the tenant’s meter, the tenant was placed back into billing.  (Daniels, slip op. at 2).  Thus, it is clear that the utility in this case (Equitable Gas Company) did not wait for the tenant to request that the account be transferred back into her name.  Once the foreign load was removed from the tenant’s meter, the service returned to being the responsibility of the tenant.  
Also, in Daniels, an Equitable Gas Company witness testified that Equitable is required by law to place the affected account into the name of the landlord, when a foreign load situation is discovered.  Further, the witness testified that upon correction of the foreign load situation, Equitable’s policy is to place the tenant back into billing.  (Tr. 38).  The issue of when an account is to be transferred back to the tenant after a foreign load situation has been corrected was not raised by any of the Parties in Daniels and accordingly, the ALJ and the Commission did not address the issue.  We believe that in Daniels, Equitable acted properly when the bill responsibility was transferred back to the tenant upon the correction and verification of the foreign load situation.
Columbia argues that in Daniels neither the ALJ’s initial decision nor the Final Commission Order specifically mandated that an automatic transfer of billing responsibility to the tenant is required by Section 1529.1.  Columbia notes that in Kenneth Kiser v. Columbia Gas of Pennsylvania, Inc., Docket No. C-20044110 (Opinion and Order entered September 12, 2005), the Commission adopted the ALJ’s findings of fact without expressly or by implication overruling or modifying those findings, in effect sanctioning the practice of  keeping the individually metered account in the landlord’s name until notified to the contrary by the tenant.  (Petition at 4).
Regarding Kiser, the ALJ stated that the foreign load situation was inspected by Columbia and was found to be corrected on Thursday, August 7, 2003.  Consistent with Columbia’s policy, the account was not transferred back to the tenant until he requested that service be placed in his name on Tuesday, August 12, 2003.  (I.D. at 4, FOF number 10; Exc. at 4).  It should be noted that the transcript of the Kiser hearing does not discuss the timing of the transfer of billing responsibility from the property owner back to the tenant.
Columbia posits that since the Daniels ruling was not expressly or by implication subsequently overruled by the Commission in Kiser, that Kiser is now controlling.  (Petition at 4, 5).  As in Daniels, which began as a high bill complaint, the issue in Kiser was not the return of service responsibility to the tenant but was about the level or amount of foreign load needed to invoke Section 1529.1.  In Kiser, the Commission reversed the BCS Decision and stated that it is sufficient that there was the potential for the use of gas for the benefit of individuals other than the tenant.  (Daniels I. D. at 1; Kiser Order at 10).  Accordingly, the issue of the proper date upon which an account is to be transferred back to a tenant after a foreign load situation has been corrected was not addressed by the ALJ or by the Commission in Kiser.  Additionally, in Kiser, while the account was not transferred back to the tenant until the tenant requested service responsibility, five days after Columbia verified that the foreign load situation had been corrected, which is Columbia’s current policy, the financial impact of this to the landlord and tenant is less than fifteen dollars.
  That is the landlord was held responsible for more than he should have been, but only by the amount of the billing representing August 7 through August 12, 2003.
In our February Order, we stated that Columbia erred by telling the Complainant that the tenants had to ask to have service switched back into their names, or service would remain the responsibility of the Complainant.  We noted that the Complainant’s position is not supported by the Code, our Regulations or Columbia’s tariff.  (February Order at 8).  While Columbia listed this as an item to be reconsidered, it did not address it within its Petition.  Accordingly, we shall not address the issue any further. 
Columbia asserts that to return the billing responsibility to the tenant once the utility has verified that the foreign load situation has been corrected assumes the tenant has not vacated the premises.  (Petition at 5).  We do not consider this hypothetical situation to be an issue.  As a practical matter, when a utility inspects the property to verify that foreign load has been removed, a meter reading will need to be taken.  While not true in every instance, the utility should be able to determine if usage at that meter has fallen dramatically.  Also, in many instances the utility will need to be accompanied by the property owner when inspecting the location of the foreign load.  At that time, the property owner would be able to advise the utility of the status of the tenant.  The utility should always use good business sense when transferring an account back to the responsibility of the tenant in order to avoid uncollectible accounts expense.  
Lastly, Columbia asserts that when a foreign load situation has been corrected and verified by the utility, if the account responsibility is automatically transferred back to the tenant, the tenant will lose leverage against the landlord when negotiating a resolution for the tenant having paid for utility services enjoyed by other tenants.  The tenant’s recourse in this circumstance is to seek reimbursement from the landlord for amounts paid in prior billing periods attributable to foreign load, it is not the responsibility of the Commission to arbitrate such disputes.  The tenant may also withhold from his scheduled rent payment(s) an amount which would compensate him for his payment for utility service enjoyed by others.  Santos v. Metropolitan Edison Company, C-00967757 (August 7, 1997).  We disagree.  It must be understood that the issue of foreign load is not between the property owner and the utility, but is between the property owner and the tenant.  When the utility transfers the billing and arrearage responsibility from the tenant to the property owner at the time that foreign load is initially verified; this, in effect, removes the tenant from the foreign load dispute.  However, billing must eventually be returned to the party consuming the utility service.  If the landlord is to remain the ratepayer of record, it is his responsibility to notify the utility of the change in billing responsibility, not the tenant’s.
Conclusion
The Code was amended in 1993 by adding 66 Pa. C. S. § 1529.1 which, upon discovery, transfers the billing responsibility for foreign load from the tenant to the building owner.  It is our opinion that Columbia has misinterpreted the meaning and application of Section 1529.1(b).  We conclude that once a foreign load situation has been corrected by the landlord and verified by the utility; the billing responsibility for that account is properly transferred back to the customer consuming or using the utility service, (the tenant).  The utility must not wait for a tenant to request that billing responsibility be returned to him for the utility service(s) he is consuming, but should re-establish billing responsibility in the tenant’s name effective on the date it verified the foreign load situation had been corrected.
Based upon the discussion above, we shall not change our determination in Sobota, accordingly, Columbia’s request for our reconsideration of that action is denied.  Further, in the above discussion we have clarified our actions in Daniels and Kiser, and shall not disturb those cases; THEREFORE, 
IT IS ORDERED:  
1. That the Petition for Reconsideration filed by Columbia Gas of Pennsylvania, Inc., is hereby denied.
2. That Columbia Gas of Pennsylvania’s request for reconsideration of our prior decision in Mary Sobota v. Equitable Gas Company, Docket No.  C‑00981661, Order entered October 18, 1999, is denied.

3.
That the record in this case be marked closed.







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  November 30, 2006
ORDER ENTERED:  November 30, 2006
1	The property owner was billed $594.22 consisting of the tenant’s balance at June 17, 2003 of $482.88 plus billings through July of $84.13 and $27.21 for August 2 to August 12.
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