BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION
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:
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:
RECOMMENDED DECISION UPON REMAND

Before

Larry Gesoff

Administrative Law Judge

HISTORY OF THE PROCEEDING

This proceeding began in 2001 and the history is lengthy.  Nonetheless, it is included here for completeness.  

Metropolitan Edison Company (“Met-Ed”) issued Supplement No. 15 to Tariff Electric Pa-PUC No. 48 (“Supplement No.15”) in accordance with the terms of an order the Commission issued on February 21, 2001 at Docket No. R-00005530, which among other things, allowed Met-Ed to withdraw a certain previously filed tariff supplement establishing a Generation Rate Adjustment (“GRA”) mechanism and directed it to file a new tariff within ten (10) days (“GRA Order”).  

Pennsylvania Electric Company (“Penelec”) issued Supplement No. 10 to Tariff Electric Pa-PUC No. 77 (“Supplement No. 10”) on February 21, 2001 in accordance with the GRA Order.  Supplement No. 15 and Supplement No. 10 (collectively, “Tariff Supplements”) were submitted to the Commission on March 2, 2001 for filing with a proposed effective date of May 1, 2001.

Each of the Tariff Supplements modifies either Penelec’s Rider O or Met-Ed’s Rider M – Market-Based Generation Adjustment Rider –intended to be consistent with the Commission’s Order issued on June 22, 2000 at Docket No. M-00960890F0017, which adopted guidelines regarding actions proposed to be taken by Electric Distribution Companies (“EDCs”) in connection with commercial and industrial (“C&I”) customers obtaining provider of last resort (“PLR” or “POLR”) service.  (Guidelines Addressing Return of Customers to Provider of Last Resort, Docket No. M-00960890F0017, June 22, 2000).  

The following parties filed timely complaints and/or petitions to intervene against Supplement No. 15 and/or Supplement No. 10: Met-Ed Industrial Users Group (“MEIUG”), Penelec Industrial Customer Alliance (“PICA”), Mid-Atlantic Power Supply Association (now Retail Energy Supply Association, or “RESA”), and the Office of Small Business Advocate (“OSBA”).  Met-Ed and Penelec filed timely responses to the aforesaid complaints and/or petitions to intervene denying the material allegations therein.  Although the Office of Consumer Advocate (“OCA”) did not officially provide notice of its intention to participate in the proceedings involving Supplement No. 15 and/or Supplement No. 10, it was a party to the original GRA filings at Docket Nos. R-00005530 and R-00005540 that were later withdrawn.  The OCA has continued to monitor these proceedings despite not being an official intervenor or party. The OTS attended the mediation conducted in this proceeding, participated in the status and prehearing conferences and notified the parties of its intention to participate in the scheduled evidentiary hearings that were cancelled due to this settlement.

In an Order entered on May 24, 2001, the Commission commenced an investigation into the Tariff Supplements and assigned these proceedings to the Office of Administrative Law Judge.  The presiding officer, George M. Kashi, was also directed to attempt to resolve these proceedings using alternative dispute resolution, if possible.  The Companies and all other parties consented to the use of the Commission’s mediation process.  An initial mediation session was held with Commission mediator Bruce Bigelow on July 17, 2001 after  the prehearing conference held earlier on the same day.  Mediator Bigelow convened a further telephone mediation conference on July 30, 2001.

As a result of the parties’ discussions at the prehearing conference and mediation conferences, it was agreed that the Tariff Supplements and these proceedings would be suspended until March 31, 2002, pending the outcome of the then-proposed merger between GPU, Inc. and FirstEnergy Corp.
  The presiding Administrative Law Judge (“ALJ”) suspended the proceedings in accordance with the parties’ request, and the Tariff Supplements have been suspended and unavailable to customers since they were filed with the Commission.

Upon the death of ALJ Kashi, these proceedings were reassigned to ALJ Larry Gesoff on March 20, 2002.  

On December 9, 2002, Met-Ed and Penelec were served with the complaint of Frank J. Richards (“Richards Complaint”), which was docketed at No. C-20028926.  This Richards Complaint challenges, among other things, Met-Ed and Penelec’s one-year supply contracts for C&I customers that, according to the complaint, prohibit more robust shopping within the Companies’ service territories.  The Companies filed a timely Answer to the Richards Complaint on December 23, 2002, along with a Motion to Consolidate the Richards Complaint proceeding with the pending investigation into the Tariff Supplements.  The Richards Complaint was assigned to ALJ Gesoff on January 2, 2003.  ALJ Gesoff granted the Motion to Consolidate in an Interim Order dated January 14, 2003.  

The ALJ held a telephone status conference with the parties on February 13, 2004, after which he issued a Second Interim Order dated February 13, 2004.  This Second Interim Order established a schedule to complete settlement discussion and requires, among other things, the Companies to submit to the ALJ a case status report on May 10, 2004.

During the period that the Tariff Supplements have been suspended, the parties have engaged in periodic settlement discussions in an effort to establish a mutually satisfactory resolution of these proceedings.  The Companies have been providing periodic written reports on the status of settlement to ALJ Gesoff and other parties during the tariff suspension period.

In a letter dated May 10, 2004, the Companies advised the ALJ and the parties that all efforts to settle this case had broken down and that it was necessary to develop a litigation schedule for this proceeding.  On June 9, 2004, the Commission issued a notice establishing a prehearing telephone conference for July 15, 2004.

A prehearing conference was held before the ALJ on July 15, 2004. At that conference, the Companies, MEIUG and PICA advised that they had entered into to a Joint Petition for Settlement (“Joint Petition”) which comprehensively resolved all issues in this proceeding. Upon learning of this comprehensive settlement, the ALJ directed, among other things, that all parties file any response to the Joint Petition within thirty (30) days after the date on the certificate of service accompanying the Joint Petition.

The Joint Petition was filed on July 26, 2004.  OSBA and Richards Energy filed timely responses to the Joint Petition opposing certain provisions thereof.  On October 7, 2004, the ALJ and the active parties held an informal conference call to discuss the Joint Petition. Since it became apparent at this conference that evidentiary hearings would be necessary, the ALJ issued a prehearing order dated October 7, 2004 establishing the protocols for discovery and a complete litigation schedule.  Pursuant to that schedule, discovery began and ended, and the Companies, the OSBA and Richards Energy submitted written direct, rebuttal and/or surrebuttal testimony.  No other party submitted any written testimony.

During discovery the Companies and various parties continued to explore the possibility of settling all or some issues raised by the OSBA and Richards Energy in response to the Joint Petition.  Before the hearings scheduled for March 8 and 9, 2005, began, the Companies and Richards Energy advised the ALJ and the other parties that they had reached a conceptual agreement on Richards Energy’s objections to the Joint Petition.  Based upon the settlement with Richards Energy, the ALJ postponed the March 8 and 9, 2005 hearings pending the filing of the Amended Joint Petition and related documents.

After the March 8 and 9, 2005 hearings were postponed, the Companies and the OSBA reached a conceptual agreement on the OSBA’s objections to the Joint Petition.

The Amended Joint Petition was filed with the Commission on May 27, 2005.  RESA filed a Statement in Opposition to the Amended Joint Petition on June 10, 2005 challenging, among other things, the retention in that settlement of the automatically renewing 12-month contracts for C&I customers taking POLR service from the Companies (“automatic renewal provision”).  On June 17, 2005, the Companies filed a Response to RESA’s Statement in Opposition to the Amended Joint Petition which, among other things, described the basis and rationale for supporting the automatic renewal provision and explained that said provision was, in the Companies’ view, the “cornerstone” provision of that settlement.  

The ALJ issued a Recommended Decision on July 12, 2005 approving the Amended Joint Petition without modification.  On July 26, 2005, the Companies filed Exceptions to the July 12, 2005 Recommended Decision seeking a minor modification. No other party in the proceeding filed any other Exceptions to the Recommended Decision.  

On November 4, 2005, the Commission entered a Tentative Order (“Tentative Order”) in this proceeding approving the Amended Joint Petition, except for the automatic renewal provision. In light of its modification of the Amended Joint Petition, the Commission in the Tentative Order invited comments from all interested parties.  OSBA, MEIUG and PICA, Richards Energy, RESA and the Companies filed comments in response to the Tentative Order.

The Commission entered a further order in this proceeding on April 7, 2006 (“Remand Order”), remanding the proceeding to the ALJ on an expedited basis to consider whether the automatic renewal provision should be retained for the Companies.  To implement the Remand Order, the ALJ issued a Prehearing Order Upon Remand on April 21, 2006 which, among other things, established a litigation schedule for the remand proceeding and scheduled hearings in Harrisburg for June 20-21, 2006.

Consistent with the Prehearing Order Upon Remand, the Companies and Richards Energy submitted further prepared written testimony limited to the issue of the retention or elimination of the automatic renewal provision.  None of the other parties in this proceeding submitted any additional testimony in the remand proceeding.  Before the scheduled June 20-21, 2006 hearings on remand were held, the Petitioners advised the ALJ that they had reached a further conceptual agreement which, if adopted, would resolve comprehensively all remaining issues in this proceeding, including the automatic renewal provision. 

At the ALJ’s request, counsel for the Companies provided the ALJ and all parties a summary of the proposed new comprehensive settlement in an e-mail dated June 15, 2006.  In response, the ALJ advised all parties to attend the scheduled June 20-21, 2006 hearings to discuss the procedure to be used to address the proposed settlement.  At the hearing held on June 20, 2006, the ALJ directed that the Petitioners prepare and submit by July 20, 2006 a petition for settlement, addressing the terms contained in the aforesaid June 15, 2006 e-mail as well as the issues raised by the Commission in the Remand Order.  The parties requested and received an additional week to circulate the Second Amended Joint Petition for signatures.  The Companies, OSBA, Richards Energy and OTS (collectively, the “Joint Petitioners”) submitted the Second Amended Joint Petition on July 27, 2006.  MEIUG, PICA and RESA did not sign the Second Amended Joint Petition, but they have advised the Joint Petitioners that they will not oppose the settlement.
THE SECOND AMENDED JOINT PETITION


The Second Amended Joint Petition consists of five sections containing (1) the background of the proceeding (from which the above History of the Proceedings borrows freely); (2) the terms and conditions of the settlement; (3) public interest considerations; (4) an explanation of how the settlement addresses issues the Commission raises in its Remand Order; and (5) a conclusion.  Attached to the Second Amended Joint Petition as Exhibit A is the market based GRA manual which explains the methodologies Met-Ed and Penelec will use to calculate, bill and support the Market-Based GRA Riders contained in their retail tariffs.  Attached as Exhibits B and C are tariff supplements for Met-Ed and Penelec, respectively, to be filed in compliance with a Commission order approving the settlement.


The Second Amended Joint Petition is attached to this decision as Appendix A and is incorporated herein.
TERMS AND CONDITIONS OF THE SETTLEMENT


The terms and conditions represent a comprehensive settlement resolving all issues pending in this proceeding.  The following parties have signed the settlement:  the Companies, OSBA, Richards Energy and OTS.  As noted in the History of the Proceeding above, the OCA has not been an active party in the proceeding and MEIUG, PICA and RESA do not oppose the settlement reflected in the Second Amended Joint Petition.  Adopting the Second Amended Joint Petition, which is recommended herein, therefore, disposes of this proceeding.


The terms and conditions of the settlement are set forth in paragraphs 39-66 of the Second Amended Joint Petition.  Because the Second Amended Joint Petition is incorporated into this decision, the terms and conditions are not repeated here.  In general, the settlement applies only to the Companies’ C&I customers in Pennsylvania and gives them an additional voluntary pricing choice for retail PLR service not now available to them.
THE SETTLEMENT IS IN THE PUBLIC INTEREST


The settlement embodied in the Second Amended Joint Petition is in the public interest and addresses issues the Commission raised in the Remand Order.  In this context, it is important to note, as the Companies opine below, that there is very little shopping occurring in the Companies’ service territories, and there is little likelihood of material amounts of shopping to occur unless the wholesale price of generation falls below the Companies’ capped retail generation rates.  



The reasons the settlement is in the public interest are set forth in paragraph 67 of the Second Amended Joint Petition and are not repeated here.  The reasons the settlement addresses the issues raised in the Remand Order are set forth in paragraphs 68-74 of the Second Amended Joint Petition and are repeated here.  Paragraphs 68-74 read as follows:
68.
The Joint Petitioners recognize that the Commission in the Remand Order sought to provide the parties to this proceeding a further opportunity to develop a record suggesting that the Companies were entitled to different treatment than the Commission has already provided to PPL Electric Utilities Corporation and Duquesne Light Company in eliminating their automatic renewal provisions in the last few years. While the Companies believe that such a case can be made, as a result of this Second Amended Joint Petition, it is not necessary to do. 

69.
From the Companies' perspective only, this Second Amended Joint Petition is supported by their view that the market price of generation has the greatest influence on shopping and not the existence of the automatic renewal provision.  Unless and until the wholesale price of generation falls below the Companies' capped retail generation rates, there is little likelihood of material amounts of shopping, regardless of the existence of the automatic renewal provision. The Companies acknowledge that other parties to this proceeding may not necessarily share this view.

70.
There appears to be a marginal chance of material amounts of shopping under current price conditions likely to prevail in the Companies' service territories over the next few years.  Given this situation, the historic protections afforded by the automatic renewal provisions are not likely to be needed over the next few years.

71.
Since the Commission has said in other orders that it is always available to address and/or ameliorate any gaming or other conduct that may adversely impact a utility's PLR service and costs, the need for the automatic renewal provision has diminished from when this proceeding was originally commenced in 2001.

72.  
On page 6 of the Remand Order the Commission asked that in the remand the parties provide additional evidence concerning the impact of the automatic renewal provision on the Companies' customers and the market. As a result of this directive, the Companies and Richards filed and introduced additional testimony into the record of this proceeding. While the Joint Petitioners may disagree with the impact of this automatic renewal provision on Companies' customers and the market, they have effectively put aside their differences for the practical reasons addressed above.

73.
On page 7 of the Remand Order, the Commission also requested that the parties address Richards' suggestion that the Companies' PLR difficulties were created less by customers leaving PLR service than by customers returning to that service. While the Companies believe that both the unexpected departure and returning of customers to PLR service contributed to the their PLR difficulties in the period 2000-2001, there is so little shopping currently in process that the ultimate resolution of this issue is unnecessary at this time, especially in light of the settlement reflected in this Second Amended Joint Petition. There is no need at this time to address the returning customer phenomenon with any additional prophylactic measures because of (i) the ability of customers to leave POLR service at any time under the SPA and return to POLR service with impunity and (ii) the absence of any current material level of shopping. 

74.
Finally, on page 7 of the Remand Order the Commission asked the parties to address Richards' concern that customers might have difficulty determining the cost of switching far enough in advance of their anniversary date to make an informed decision. This particular concern would have been most likely applicable to the MPO program that required a customer to make a decision about the June-September summer period based upon forecast summer generation prices that would be first available in April. Since the MPO will no longer be implemented as a result of this Second Amended Joint Petition, any concerns directed toward that program are moot. And, there are no similar concerns possible with respect to the SPA. Under the SPA, the Companies will publish monthly the market generation rate that will be applicable for the next 30 day period. Any C&I customer seeking to terminate its existing supply contract early (i.e., prior to its normal anniversary date) must only review the previously published rates and make an economic decision whether it is more cost-effective to leave POLR service early or wait to the end of its supply contract. The relevant data points for making such a decision would be the monthly generation market prices published by the Companies, which will be known in advance, and any offers the customer is considering from competitive electric generation suppliers, which will also be known in advance. In this situation, all of the relevant information needed to make a decision to switch from POLR to competitive generation service would be readily available to the customer.



This decision recommends that the Commission adopt the settlement in its totality without modification.  Because of this, the Joint Petitioners have agreed to waive their rights to file exceptions.  The Joint Petitioners, however, do not waive their rights to reply to exceptions filed by other parties not a signatory to the Second Amended Joint Petition.  Second Amended Joint Petition, ¶60.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties to and the subject matter of this proceeding.



2.
The Second Amended Joint Petition is in the public interest and is consistent with the Commission’s rules and practices encouraging negotiated settlements.  

RECOMMENDED ORDER


THEREFORE;



IT IS RECOMMENDED:



1.
That the Second Amended Joint Petition for Full Settlement of Generation Rate Adjustment Proceedings filed at Docket Nos.  R-00016219, R-00016219C001; R-00016220; R-00016220C002 and C-20028926 is approved in its entirety without modification.



2.
That Metropolitan Edison Company, within fifteen (15) days after entry of the Commission’s Order, file the tariff supplement attached to the Second Amended Joint Petition for Full Settlement of Generation Rate Adjustment Proceedings as Exhibit B.


3.
That Pennsylvania Electric Company, within fifteen (15) days after entry of the Commission’s Order, file the tariff supplement attached to the Second Amended Joint Petition for Full Settlement of Generation Rate Adjustment Proceedings as Exhibit C.



4.
That the docket in these proceedings be marked closed.

Date:  August 4, 2006




___________________________

Larry Gesoff


Administrative Law Judge
� 	In two Orders entered on June 20, 2001 at Docket Nos. A-110300F0095, A-110400F0040, P-00001860, and P-00001861, the Commission approved the proposed merger of FirstEnergy Corp. and GPU, Inc.
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