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OPINION AND ORDER
BY THE COMMISSION:
Before the Commission for consideration and disposition are the Exceptions filed by James E. Leber (Complainant) on January 18, 2006, to the Initial Decision of Chief Administrative Law Judge (CALJ) Veronica A. Smith issued on December 28, 2005.
  Because the Complainant failed to serve a copy of the Exceptions on PPL Electric Utilities Corporation (PPL), the Commission served the Exceptions on PPL on February 13, 2006.  No reply exceptions were filed.  
History of Proceeding
The Complainant filed a Formal Complaint on August 8, 2005, alleging a breach of contract by PPL regarding its discontinuance in 1981 of residential tariff Rate Schedule RH (R) and the transfer of customers previously served under RH (R) to residential tariff Rate Schedule RS.  The Complainant alleged that the move to rate RS increased the cost of electric home heating considerably.  The Complainant requested that the Commission examine the terms of PPL’s “Total Electric Home” contract; and, if appropriate, order PPL to refund excessive rates paid by customers party to that contract, restore rate RH (R), or reimburse homeowners for the cost of converting their homes from electric heat to another less costly heating system.  
The Commission served the Complaint on PPL on August 26, 2005.  PPL filed its Answer and New Matter as well as a Motion to Dismiss the Complaint on September 14, 2005.  In its Motion, PPL argued that the four-year statute of limitations, laches, and the Commission’s approval of its tariff change supported dismissal of the Complaint.  (Motion at 3).  The Complainant did not reply to the Motion.  By Initial Decision issued December 28, 2005, the CALJ dismissed the Complaint based on the doctrine of collateral estoppel.  Exceptions were then filed as noted above.         

Discussion
Initially, we note that any issue or Exception, which we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Wheeling & Lake Erie Railway Co. v. Pa. PUC, 778 A.2d 785, 794 (Pa. Cmwlth. 2001); University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  

Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  
In his Exceptions, the Complainant argues that the collateral estoppel claim is without merit and that his Complaint should not have been dismissed.  CALJ Smith found that PPL’s Motion asserted that the Complaint was barred by the doctrine of collateral estoppel due to the Commission’s action in Mr.  & Mrs. John Dolman v. Pennsylvania Power and Light Co., 72 Pa. PUC 353, 1990 Pa. PUC LEXIS 25 (April 30, 1990).  (I.D. at 4).  CALJ Smith determined that, “[i]n Dolman, the issue, which is identical to the instant case, was whether complainants were entitled to the RH rate by virtue of a contract with PPL.  In Dolman, the issue was fully adjudicated and there was a final judgment on the merits.  PPL was a party in both the Dolman case and the instant case, and PPL had a full and fair opportunity to litigate the issue in question in the Dolman case.  Accordingly, the Motion to Dismiss must be granted on the doctrine of collateral estoppel.”  (I.D. at 5).  The CALJ found PPL’s other grounds for dismissal to be similarly valid but determined that there was no need to address them based on the collateral estoppel dismissal.  (Id.).  

The Dolman case is quite similar to the case at bar.  In 1989, the Dolmans alleged that in 1968, PPL’s predecessor, Pennsylvania Power and Light Company (PP&L), entered into an oral contract with them for a special home heating electric service rate, Rate Schedule RH.  Dolman, at *1.  The Dolmans alleged that PP&L breached that contract and sought reinstatement of the Rate Schedule RH and damages going back to 1972.  The Commission granted PP&L’s motion to dismiss the Dolmans’ complaint concluding that the utility was providing service under its approved tariff rate and that such a tariff rate superseded any agreement between a utility and a customer regarding rates.  Id.  The Commission found that the issues of breach of contract and damages belonged in the Court of Common Pleas and were outside of the Commission’s jurisdiction.  Dolman, at *8-10, *15-17.  The Commission further determined that the Dolmans’ substantial delay in bringing the complaint invoked the doctrine of laches and served as a bar to the complaint.  Dolman, at *9-12, *19.          

We have determined that the instant Complaint is not barred by the doctrine of collateral estoppel.  Collateral estoppel, or issue preclusion, applies where: (1) an issue decided in a prior action is identical to one presented in a later action; (2) the prior action resulted in a final judgment on the merits; (3) the party against whom collateral estoppel is asserted was a party to the prior action, or is in privity with a party to the prior action; and, (4) the party against whom collateral estoppel is asserted had a full and fair opportunity to litigate the issue in the prior action.  Woods Servs. v. Unemployment Comp. Bd. of Review, 885 A.2d 630, 634 (Pa. Cmwlth. 2005) (emphasis added).  We note that PPL did not raise the doctrine of collateral estoppel in its Motion, it simply pointed to the Dolman case as precedent to support the dismissal of the Complaint due to the existence of a lawful tariff, laches, and the Commission’s lack of jurisdiction to award damages.  Moreover, the party against whom collateral estoppel is asserted here, the Complainant, was not a party in the Dolman action and, therefore, never had the opportunity to litigate the issue in a prior action.    

Although we find that collateral estoppel does not bar this action, we do not believe that our inquiry need cease there.  Rather, the other grounds for dismissal raised by PPL should be discussed.  Supplement No. 77 to Electric Tariff no. 198, effective January 30, 1981, eliminated Rate Schedule RH (R) and transferred the RH customers to Rate Schedule RS.  The Complainant waited until October 21, 2004, some twenty-three years later, to file an informal complaint with the Commission.  The Formal Complaint was filed on August 8, 2005.  Section 3314 of the Code, 66 Pa. C.S. § 3314, provides for a three-year statute of limitation on actions before the Commission and 66 Pa. C.S. § 1312 provides a four-year limitation on refunds.  Additionally, the general statute of limitations on contract actions is four years in Pennsylvania.  42 Pa. C.S. § 5525.  The instant Complaint is barred by the statute of limitations.  Furthermore, the Complainant did not exercise due diligence in filing his Complaint and the lengthy delay in doing so prejudices PPL’s ability to mount a defense; as such, the Complaint is also barred by the equitable doctrine of laches.  County of Allegheny v. Workers' Comp. Appeal Bd., 872 A.2d 263, 269 (Pa. Cmwlth. 2005).          

In his remaining Exceptions, the Complainant argues that equity demands that PPL’s legal arguments for dismissal of the Complaint be overridden for the consumers’ sake; that the Complaint was referred to both the Commission and PPL at the time the tariff was changed; and, that the Commission’s complaint process places an overly onerous burden on consumers.  The Complainant has provided no evidence to support, nor do our records reveal, that a complaint was filed by the Complainant before the statute of limitations on this action had run.  Under the Code and Pennsylvania law, we are unable to overlook the statute of limitations on this Complaint which ran approximately twenty years ago.  Regarding the Complainant’s assertion that our complaint process is unnecessarily legalistic for consumers, we note that all that a jurisdictional utility customer in the Commonwealth must do to be heard by this Commission is fill out a complaint form within three or four years of the time the alleged violation by the utility occurs.  No legal skill is required to fill out the complaint form.    
Even if the Complaint had been timely filed, we would have been constrained to deny it.  Utilities can charge only those rates specified in their tariffs, and those rates shall be the lawful rates until changed by action of the Commission.  66 Pa. C.S. § 1303.  Economic conditions in the 1960’s, when Rate RH (R) was introduced, were different than in 1981 when the rate was eliminated.  Utility tariffs are not static and must change, when necessary, to meet the needs of the customers and the utility, as well as to keep current with technological developments and the cost of producing energy.  Tariff provisions that have been properly submitted to and approved by the Commission are prima facie reasonable.  Kossman v. Pa. PUC, 694 A.2d 1147, 1151 (Pa. Cmwlth. 1997); Shenango Township Board of Supervisors v. Pa. PUC, 686 A.2d 910, 914 (Pa. Cmwlth. 1996); Zucker v. Pa. PUC, 401 A.2d 1377 (Pa. Cmwlth. 1979); C & D Technologies, Inc. v. Pennsylvania Power & Light Co., 2005 Pa. PUC LEXIS 1 *18, C-00992119 et al. (February 4, 2005).  Therefore, a complainant seeking to evade the effect of an existing tariff provision carries a very heavy burden to prove that the facts and circumstances have changed so drastically as to render the application of the tariff provision unreasonable.  Brockway Glass Co. v. Pa. PUC, 437 A.2d 1067 (Pa. Cmwlth. 1981).  
Conclusion


Based on the foregoing discussion, the Initial Decision is modified on the issue of collateral estoppel, the Complainant’s Exceptions are denied, and the Complaint is dismissed; THEREFORE,  
IT IS ORDERED: 

1.
That the Exceptions filed by James E. Leber on January 18, 2006, are denied.    



2.
That the Initial Decision of Chief Administrative Law Judge Veronica A. Smith issued December 28, 2006, is modified consistent with this Opinion and Order.  



3.
That the Complaint filed by James E. Leber on August 8, 2005, is dismissed.  



4.
That the record in this case be marked closed.

BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  September 15, 2006
ORDER ENTERED:  September 18, 2006
	� 	Exceptions were due on January 17, 2006.  Pursuant to 52 Pa. C.S. § 1.2, we shall exercise our discretion and entertain the Complainant’s Exceptions which were filed one day late.  
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