BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
Frank Alu
:


:
v. :
C-20055223

:

Pennsylvania American Water Company
:
INITIAL DECISION
Before

Ember S. Jandebeur
Administrative Law Judge 
HISTORY OF THE PROCEEDINGS 
On September 8, 2005, Frank Alu (Complainant) filed a formal complaint with the Public Utility Commission (PUC or Commission) against Pennsylvania American Water Company (Respondent) alleging that the Respondent improperly refused to allow him to install a second water meter in his home and that outside installation is too expensive.  
On October 5, 2005, the Respondent filed an Answer.  That Answer denied that the Respondent is acting unlawfully and cited to their tariff. 

The Parties participated in mediation, but were unsuccessful.  On October 18, 2005, the matter was referred to the Office of the Administrative Law Judge (OALJ) for scheduling a hearing on the merits.
On October 25, 2005, the matter was assigned to me and a Telephone Hearing Notice was issued scheduling a hearing for December 13, 2005.
One December 1, 2005, the undersigned administrative law judge (ALJ) issued a Prehearing Order to the Parties.

On December 13, 2005, a telephonic hearing in the matter was held from the PUC’s Scranton office.  Both parties appeared.  The Complainant appeared on his own behalf, the Respondent was represented by counsel.  The Complainant submitted no exhibits, and no witnesses other than himself.  The Respondent submitted seven (7) exhibits that were admitted into the record.  The record in this matter closed on January 13, 2006. 
FINDINGS OF FACT

1. The Complainant resides at 2646 Pittston Avenue, Scranton, Pennsylvania18505 and is a current customer of the Respondent’s.

2. The Complainant owns rental properties at several locations.
3. In the past, (2000 and 2002) the Complainant installed separate meters inside his rental properties.  NT 18
.
4. The Complainant did not provide any documentation of the 2000 and 2002 installations.  NT 30.
5. The Complainant wants to install a separate meter at 619 Quincy Avenue, one of his properties, so that tenants do not take advantage of free water, and so that the Respondent can bill tenants directly.  NT 23-26.
6. The rental property at 619 Quincy Avenue has two apartments in it, and only one service line that goes into the basement.  Currently, the sole meter is located in the basement.  NT 27.
7. The Respondent remotely reads the usage on the 619 Quincy Avenue meter.  NT 28.
8. On September 19, 2005, the Respondent put the service account at 619 Quincy Avenue into the Complainant’s name because there was more than one tenant, and there was only one meter.  NT 22-23, PAWC Exh. 3.
9. The Complainant does not want to install a separate service line and meter outside because of the associated cost.  NT 26, 30.
10. Mike Salvo, Network Operations Manager for the Respondent testified for the Respondent.

11. The Respondent prefers separate service lines for each customers so that in the event of an account going into default the Respondent would only terminate the account in default, not any other customers.  NT 34.
12. The Respondent prefers outside access to service lines.  NT 35.
DISCUSSION
This formal complaint comes before the Commission because the Complainant owns a number of rental properties in which he had installed separate water meters in some but not all.  His complaint to the Commission is that this time, when he wanted to install a separate water meter inside one of his properties, the Respondent told him he was not allowed to install a separate meter inside his rental property, but rather had to install it outside.  The Complainant asks that the Commission allow him to install the separate meter inside as he has done on other occasions.
Burden of Proof:
The Complainant has the burden of proving his case.  66 Pa. C.S. §332(a).  A complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA PUC, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA PUC, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA PUC, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA PUC, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (1984).

In Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980), the Commission described how a complainant meets their burden of proof.  A complainant must first establish a prima facie case, by showing that the utility breached some duty owed to the complainant, or that the utility has violated the Public Utility Code or a regulation or Order of the Commission.  66 Pa. C.S. §701.  Here, the Complainant must present sufficient evidence that the Respondent’s insistence that the law requires installation of the second meter be outside is incorrect.


If the Complainant establishes a prima facie case, then the burden of going forward with the evidence, but not the ultimate burden of proof, shifts to the Respondent to rebut the Complainant’s prima facie case with evidence that is at least co-equal.  If the Respondent presents co-equal evidence, the burden of going forward shifts back to the Complainant, to rebut the Respondent’s case by a preponderance of the evidence.  Poorbaugh v. West Penn Power Company (Poorbaugh), 1994 Pa. PUC LEXIS 95.  

The Complainant did not present any evidence other than opinion testimony that he should be allowed to install inside separate meters because he was allowed to in the past.  He had no documentation of the installations done in the past.  The Respondent rebutted the Complainant’s position with the testimony of two company witnesses, a prior Bureau of Consumer Services (BCS) informal decision in the Respondent’s favor, and citation to their approved tariff.  

The applicable law is 66 Pa. C.S. §1529.1 entitled “Duty of owners of rental property.”  It states:
(a) NOTICE TO PUBLIC UTILITY.-- It is the duty of every owner of a residential building or mobile home park which contains one or more dwelling units, not individually metered, to notify each public utility from whom utility service is received of their ownership and the fact that the premises served are used for rental purposes.
(b) HISTORY OF ACCOUNT.-- Upon receipt of the notice provided in this section, if the mobile home park or residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto.  In the case of individually metered dwelling units, unless notified to the contrary by the tenant or an authorized representative, an affected public utility shall list the account for the premises in question in the name of the owner, and the owner shall be responsible for the payment for utility services to the premises.
(c) FAILURE TO GIVE NOTICE.-- Any owner of a residential building or mobile home park failing to notify affected public utilities as required by this section shall nonetheless be responsible for payment of the utility services as if the required notice had been given.  (Emphasis added.)
This law became effective on September 2, 1993.  There are valid reasons why 66 Pa. C.S. §1529.1 was necessary.  Briefly, prior to 1993, the Commission encountered problems with rental properties and foreign load.  The term "foreign load" describes a situation where a ratepayer’s meter registers usage for utility service provided to another person or other persons, or for use in a common area shared by others, e.g., hallway lighting, furnace fan, laundry room appliances.  Consequently, a ratepayer whose meter registers foreign load usage may be billed and pay for utility service that he or she did not use.  The foreign load may be minimal or significant.  The 1993 amendments to include Section 1529.1 transfer the responsibility for foreign load from the tenant to the building owner.  This is accomplished by placing a duty on the building owner to disclose to the utility the existence of foreign load.  This is a more equitable arrangement as a building owner is in a better position to know about the existence of a foreign load situation than a tenant is.  
The language of Section 1529.1 is unambiguous.  I find no authority for grandfathering in installation of a single meter for a multiple unit rental property.  Moreover, the Complainant has options.  There is nothing requiring that he individually meter his properties, it is his choice.  He argues that he needs to because his tenants may wastefully use the utility service, and that installation of a separate meter is too costly.  Ultimately, this is a cost-benefit analysis only the Complainant can perform.  He can increase rents to cover the utility bill or he can install separate meters.  
Finally, the Complainant argues that because he was allowed to install a separate meter inside before that he should be allowed to again.  This is an illogical argument.  Simply because someone may have inadvertently, or purposefully, allowed the Complainant to install meters inside rental properties instead of outside, does not direct that it should be done again.  There are logical reasons for having meters separate, and outside.  Additionally, the Respondent’s approved tariff at section 18.1 states “Each meter serving a premise or multiple premise shall be supplied through an independent service pipe from a separate control valve or valve box unless specifically approved and authorized by the Company.”  (PAWC Exh. 5).  The provisions of a Commission approved tariff have the force of law and are binding on both the utility and its customer.  Stiteler v. Bell Telephone Co. of Pennsylvania, 379 A.2d 339 (Pa. Commw. 1977), Brockway Glass Co. v. PA PUC, 437 A.2d 1067 (Pa. Commw. 1981).  Tariff provisions approved by the Commission are prima facie reasonable.  Lynch v. PA Public Utility Comm’n, 594 A.2d 816(Pa. Commw. 1991), alloc. den. 605 A.2d 335 (Pa. 1992).  As the Respondent’s witnesses pointed out, the Company prefers to have meters outside so that they have access to them around the clock.  This is a valid safety consideration and not to be taken lightly.  In sum, the Complainant failed to prove that the Respondent breached some duty owed to the Complainant, or that the Respondent has violated the Public Utility Code or a regulation or Order of the Commission.  66 Pa. C.S. §701.
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the Parties and the subject matter of this formal complaint.  66 Pa. C.S. §701.
2. The Complainant bears the burden of proof.  66 Pa. C.S. 332(a.)

3. Commission approved tariffs have the force of law and are binding on the utility and the customer.  Stiteler v. Bell Telephone Co. of Pennsylvania, 379 A.2d 339 (Pa. Commw. 1977), Brockway Glass Co. v. PA PUC, 437 A.2d 1067 (Pa. Commw. 1981).

4. If a residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto.  66 Pa. C.S. §1529.1(b).
5. The Complainant failed to prove the Respondent breached some duty owed to the Complainant, or that the Respondent violated the Public Utility Code or a regulation or Order of the Commission.  66 Pa. C.S. §701.
ORDER

THEREFORE, 
IT IS ORDERED: 
1. The formal complaint of Frank Alu at Docket No. C-20055223 is dismissed.
Date:
August 16, 2006



_________________________________








Ember S. Jandebeur







Administrative Law Judge
�	NT stands for Notes in Testimony and indicates where in the written transcript this testimony appeared.
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