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C-20043932
             v.

PECO Energy Company
OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions of Florence M. Walker (Complainant), filed on February 6, 2006, to the Initial Decision of Administrative Law Judge (ALJ) Cynthia Williams Fordham, which was issued on January 30, 2006, in the above-captioned proceeding.  PECO Energy Company (PECO) filed Reply Exceptions on February 16, 2006.
History of the Proceeding



On October 28, 2004, the Complainant filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PECO wherein she alleged a financial inability to pay her utility bills.  The Complaint is occasioned by an appeal of a Decision of the Bureau of Consumer Services (BCS) on an informal complaint.  By that Decision, which was issued on October 15, 2004, at Case No. 1715156, the BCS directed the Complainant to make a lump sum payment of $325.00 by November 9, 2004, and thereafter, to pay a regular budget amount of $103.00, plus $15.00 per month toward the arrearage beginning with the December 2004 bill rendered by PECO.  


On December 7, 2004, PECO filed an Answer to the Complaint and denied that the Complainant was unable to pay her electric bill.  PECO stated that the Complainant’s outstanding balance was $1,378.90, as of December 2004.  PECO also stated that the Complainant was enrolled in the Customer Assistance Program referred to as the CAP Rate Program (CAP Rate) and received a 25% discount on the first 500 kilowatts of electric usage.   Furthermore, PECO averred that the Complainant had a poor payment history and had only made ten payments over the past twenty-seven months.  PECO requested dismissal of the Complaint or removal of the automatic stay of payment arrangements, as ordered by the BCS in a previous Decision at Case No. 1572946, and Commission authorization for PECO to terminate service if payment is not made.
On February 1, 2005, a hearing was held by the ALJ.  The Complainant appeared pro se, and PECO was represented by counsel.  On January 30, 2006, the ALJ’s Initial Decision was issued wherein she recommended that the Complaint be dismissed and the case be marked closed.  As previously noted, the Complainant filed Exceptions and PECO filed Reply Exceptions thereto.

Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).



The ALJ made fourteen Findings of Fact and reached three Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.



The Complainant contended she could not pay a $325.00 lump sum and $118.00 a month to comply with the BCS decision of October 15, 2004.  She explained that she was injured in October 1999, and has not worked since September 2001. (Tr. at 24).  The Complainant lives alone. (Finding of Fact No. 4).  In 2004, the Complainant received $855.00 a month from Social Security.  Effective January 2005, the Complainant received $871.00 a month from Social Security. (C. Ex. 2).  The Complainant had negotiated several payment agreements with PECO.  Terms were entered into May 2002, July 2002, and March 2003.  Also, the BCS issued two decisions arising from two separate informal complaints; one on February 2004, and the other on October 2004. (Tr. at 28).  At the time of the hearing, the Complainant’s account balance was $1,446.58. (Finding of Fact No. 14).


The ALJ found that the Complainant is enrolled in PECO’s CAP Rate program.  Under the CAP Rate program, the Complainant receives a discount of 25% on the first 500 kilowatt hours of electric usage. (Finding of Fact No. 9).  The ALJ found that the Complaint must be dismissed because it is undisputed that the Complainant is enrolled in PECO’s CAP Rate program and, as explained in more detail below, the Commission is not permitted to direct a utility to offer or modify any payment agreement to a customer enrolled in such a program.  


On November 30, 2004, Governor Edward G. Rendell signed into law the Responsible Utility Customer Protection Act (Act 201).  Act 201, which became effective on December 14, 2004, enacts Chapter 14 of the Code, 66 Pa. C.S. § 1401, et seq.  Pursuant to 66 Pa. C. S. § 1405(c), customer assistance programs shall not be the subject of payment agreements negotiated or approved by the Commission.  Since the Complainant is enrolled in PECO’s CAP Rate program, the Commission is precluded from directing PECO to offer or modify any payment agreement to her.  Jeffrey Federer v. Equitable Gas Company, Docket No. Z-016211175 (Order entered June 1, 2005).  This is consistent with the Commission’s Implementation Order entered March 4, 2005, and the Second Implementation Order entered September 12, 2005.  Therefore, the Complainant is bound by the terms of PECO’s CAP Rate program which governs how missed payments will be treated. (I.D. at 6).  PECO requires that customers must pay their CAP Rate bill on time, and in full, each month.  Otherwise, a late charge will be billed, and their service may be shut off.  Customers who accumulate program arrearage will be offered a payment agreement, and those customers would be placed on a budget payment plan.  All missed CAP Rate payments must be paid in order to remain in the CAP Rate program or to restore service.


In her Exceptions, the Complainant repeats her request for PECO to establish a payment agreement that meets her financial situation.  She specifically asks that PECO waive the deposit amount of $325.00. (Exc. at 1).  The Complainant also restates the same arguments that were raised in her Complaint and makes statements not supported by the record.  In reply, PECO reiterates that the Complainant failed to comply with many prior payment agreements and that the Complainant is a CAP Rate program discounted-rate customer. (R.Exc. at 1).  PECO avers that, pursuant to Section 1405(c) of the Code, 66 C.S. § 1405(c), the ALJ properly determined that no payment agreement may be established for CAP rate customers.  (R.Exc. at 2).


We agree with PECO that under 66 Pa. C.S. § 1405(c), this Commission is unable to approve any further payment arrangement for the Complainant.  As such, we shall deny the Complainant’s Exceptions, consistent with this Opinion and Order.
Conclusion


Based upon the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision which dismisses the Complaint; THEREFORE,



IT IS ORDERED:


1.
That the Exceptions of Florence M. Walker to the Initial Decision of Administrative Law Judge Cynthia Williams Fordham are denied.
2.
That the Initial Decision of Administrative Law Judge Cynthia Williams Fordham is adopted.


3.
That the Complaint of Florence M. Walker against PECO Energy Company is dismissed. 



4.
That this proceeding be marked closed.








BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED: September 15, 2006

ORDER ENTERED:  September 18, 2006
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