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HISTORY OF THE PROCEEDING
On March 2, 2006, Mary Ann Palladino (complainant) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PPL Electric Utilities Corporation (respondent), Docket Number F-01871844.  The Complaint alleged that complainant’s bills from respondent for electric service rendered to her by respondent were substantially higher than those of the previous occupant, complainant’s uncle.

On March 23, 2006, respondent filed its Answer (Answer), stating that it conducted two meter tests at complainant’s premises (both of which resulted in the meter registering within Commission standards) and had conducted a high bill field investigation that justified the usage billed.
By Telephone Hearing Notice dated May 15, 2006, an Initial Telephone Hearing was scheduled for June 19, 2006, and the case was assigned to me.

As is my customary practice, I issued a Prehearing Order (Prehearing Order) dated May 16, 2006.  The Prehearing Order advised the parties with respect to Commission procedure, requests for continuances, required numbers and marking of proposed exhibits, the need for attorney representation, subpoena procedures, discovery, and the Commission’s policy favoring settlement.  Finally, the Prehearing Order reminded the parties of the date and time of the scheduled hearing and of their responsibility to advise of a change in the telephone number at which they were to be contacted for the Hearing.

In accordance with the Prehearing Order, under cover letter dated June 12, 2006, respondent submitted three copies each of proposed exhibits (marked for identification purposes as PPL Hearing Exhibits 1, 2, 3, 4, 5, 6 and 7).
As scheduled, I established telephone contact with the complainant and with Kimberly G. Krupka, Esquire, the attorney for respondent, on June 19, 2006.  Ms. Krupka was prepared to proceed with the Hearing.  However, when questioned the complainant stated that she had not received respondent’s proposed Hearing Exhibits.  I instructed Ms. Krupka to re-send the proposed Hearing Exhibits to complainant in a manner that would require a signature acknowledging receipt and continued the scheduled Hearing.  Because the Hearing had not been opened, no transcript was prepared.

By letter dated July 11, 2006, counsel for respondent informed me that she had re-sent respondent’s proposed Hearing Exhibits, restricted delivery, to complainant on June 19, 2006, and that despite being notified by the postal service on June 20, June 25, and July 5, 2006, complainant had not claimed the mail.  The July 11, 2006 letter also stated that a copy of the letter, with the proposed Hearing Exhibits enclosed, was sent to complainant via first class mail.
By Telephone Hearing Notice dated July 12, 2006, a Further Telephone Hearing was scheduled for August 7, 2006.

Under cover letter dated July 31, 2006, respondent’s counsel submitted three copies of respondent’s proposed Hearing Exhibits (1 through 7).  The July 31, 2006 letter, and its enclosures, was also sent to complainant, via both certified and first class mail.

The Further Telephone Hearing convened as scheduled on August 7, 2006.  I contacted counsel for respondent at the call-in number she had provided and contacted complainant at (570) 629-2289.  Complainant acknowledged that she had received respondent’s proposed Hearing Exhibits.  Complainant presented evidence in the form of her own testimony.  Respondent presented evidence in the form of testimony by two witnesses and the introduction, without objection, of seven exhibits (PPL Hearing Exhibits 1, 2, 3, 4, 5, 6 and 7).  A transcript of the proceeding was produced.  Both parties waived their right to file Briefs.
FINDINGS OF FACT
1.
Complainant resides at Henryville, Pennsylvania, and receives electric service from respondent at that location under account number 57661-27016.
2.
Complainant originally occupied the premises in 2003.

3.
When complainant first occupied the premises, she and her husband were the only occupants.

4.
Since October, 2005, the occupants of the premises have been complainant, her husband, and her mother.
5.
Respondent’s representative attempted to conduct a high bill field investigation at complainant’s premises, as had been scheduled, on September 1, 2004, but neither complainant nor anyone else on her behalf showed up.
6.
Respondent’s representative examined as much of the premises as he could gain access to on September 1, 2004.
7.
On September 1, 2004, respondent’s representative observed a number of outside lights on during the daytime.  These included two 75 watt spotlights, one 50 watt spotlight, three 300 watt security lights, and three 75 watt entrance lights.
8.
On September 1, 2004, respondent’s representative conducted a meter test at complainant’s premises and found the meter to be 99.81% accurate (within Commission standards).
9.
On January 20, 2005, respondent’s representative conducted a high bill field investigation at complainant’s premises.  Both complainant and her husband were present.
10.
Complainant’s premises contain a bi-level three-bedroom dwelling house with two separate and distinct living quarters, i.e., each have a full kitchen and a full bath.
11.
Complainant’s premises contain a hot tub, located in an uninsulated garage.

12.
Also located in the garage was a 1500 watt heater, located near the entrance to the hot tub.

13.
Another 1500 watt heater was located in the dining room of complainant’s dwelling house.

14.
Complainant’s dwelling house contained a total of four refrigerators (one 14 – 18 cu. Ft. auto defrost, one 19 – 24 cu.Ft. auto defrost, and two apartment size “cube” type).
15.
Complainant’s dwelling house contained two televisions, two vcr/dvd’s, two satellite dishes, one computer, two microwave ovens, two dishwashers, one drip coffeemaker, one well pump, one hair dryer, and one vacuum cleaner in addition to the items described in Findings Of Fact 8, 9, 10 and 11, above.

16.
Complainant’s dwelling house is heated by gas, but uses an electric igniter.
17.
Based upon his January 20, 2005 high bill field investigation at complainant’s premises, respondent’s representative concluded that complainant’s premises had the potential to use the electric service for which complainant had been billed.
18.
Respondent’s representative attempted to conduct a second high bill field investigation at complainant’s premises in June of 2006, but neither complainant nor her husband kept the appointment at the premises.

19.
During a preliminary drive by of complainant’s premises on June 20, 2006 (prior to the scheduled second high bill field investigation), respondent’s representative noted that some of the outside lights remained on during the day time.
20.
On March 9, 2006, respondent’s representative conducted a second meter test at complainant’s premises and found the meter to be 99.85% accurate (within Commission standards).
21.
As of the Hearing date (August 7, 2006), complainant’s current balance owed to respondent for electric service rendered was $2,866.42.
DISCUSSION
As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. §332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa.Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den. in 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa.Commw. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  Substantial evidence has been defined as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Bethenergy Mines, Inc. v. Workmen’s Compensation Appeal Bd. (Skirpan), 531 Pa. 287, 612 A.2d 434 (1992).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 85 Pa.Commw. 23, 480 A.2d 382 (1984).

When the Complaint alleges a high-billing dispute, a complainant’s burden of proof is governed by Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  In Waldron, the Commission concluded that a complainant may establish a prima facie case by showing that: (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities.  Upon the submission of such evidence, the burden of going forward with evidence shifts to the utility.  If a utility fails to rebut such evidence, then a complainant would prevail.  If the utility has placed into the record testimony to rebut a complainant’s prima facie case, the burden of going forward with the evidence shifts back to the complainant.  In order to satisfy the burden of proof, a complainant must rebut the utility’s evidence by a preponderance of the evidence.  Although the burden of going forward with the evidence may shift from one party to another during a proceeding, the “burden of proof” (burden of persuasion) never shifts.  It always remains on the complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron.
The Commonwealth Court has interpreted the “Waldron Rule” as follows:

While the rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  Thus, as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter had malfunctioned.  Burleson v. Pennsylvania Pub. Util. Comm'n, 501 Pa. 433, 435-36, 461 A.2d 1234, 1235 (1983).  Any circumstantial evidence which meets this standard will establish a prima facie case.

Once it is determined that the complainant has made out his prima facie case, the burden of going forward shifts to the utility, but the ultimate burden of persuasion remains with the complainant.  The Commission must measure the weight and credibility of all the evidence, and simply because the ratepayer has presented a prima facie case does not obligate the Commission to credit this evidence or to give it any special weight.  If the utility presents evidence found to be of co-equal (or greater) weight with that of the complainant, the complainant will not have met his burden of proof.  At this stage, the Waldron doctrine provides “that the mere proof by the utility that its power measuring devices were accurate is no longer the sole determinant as to whether there is a basis to a complaint of overbilling.”  Id. at 436, 461 A.2d at 1236 [emphasis supplied].  Finally, where the Commission has dismissed the complaint because the customer has failed to sustain his burden of persuasion (generally a fact question), rather than because the customer failed to present a prima facie case as a matter of law, the Waldron rule is irrelevant on appeal.  Id. at 436, 461 A.2d at 1236. (Footnotes omitted.)

Milkie v. PA Public Utility Comm’n, 768 A.2d 1217, 1219-1220 (Pa.Commw., 2001).

In the instant case, complainant did not satisfy the Commission’s Waldron criteria.  The only evidence regarding the number of household occupants complainant adduced was that the number increased from two to three.  Originally occupied by only complainant and her husband, as of October, 2005, complainant’s mother joined the household.  In accordance with the Waldron criteria, an increase in the number of household residents would be expected to be reflected in higher household use of the utility service and, consequently, higher bills.  Complainant offered no evidence in opposition to respondent’s conclusion that complainant’s premises had the potential to use the electric service for which complainant had been billed.  The fact that outdoor lighting was left on during the day time, the presence of a hot tub in an uninsulated garage (in close proximity to a 1500 Watt heater), the presence of four refrigerators, the fact that the dwelling house contains two full kitchens, the presence of two televisions and two vcr/dvd’s and two satellite dishes, the presence of two microwave ovens; a computer; and a 1500 Watt heater in the dining room, all lend credibility to respondent’s conclusion.  Complainant offered no evidence that the potential for energy usage was low.  Finally, the complainant offered no evidence regarding the prior billing history (which would have been irrelevant even if offered, as it would have pertained to service rendered to a different occupant of the premises).  The billing history evidence introduced by respondent shows a remarkable consistency except for a period when the parties agree the premises were unoccupied.
In Milkie the Commonwealth Court stated that “the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage. . . .[T]he rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter had malfunctioned.  Any circumstantial evidence which meets this standard will establish a prima facie case.”  (emphasis in original, citation omitted).  Here, complainant did not present any circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  Complainant did not make out a prima facie case and clearly did not bear her burden of proof.
It is also noted that respondent, though not having the burden of proof (nor even, in this case, the burden of going forward with evidence) presented uncontradicted, credible evidence of two meter tests at complainant’s premises, both of which met the Commission’s standards for accuracy.

In summary, complainant did not introduce sufficient credible evidence to establish even a prima facie case of overbilling by respondent.  The Complaint must be dismissed.
CONCLUSIONS OF LAW
1.
The Commission has jurisdiction over the parties to, and the subject matter of, this proceeding.

2.
Pursuant to 66 Pa.C.S. §332(a), the burden of proof in this proceeding is upon complainant.

3.
When the Complaint alleges a high-billing dispute, a complainant’s burden of proof is governed by Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).
4.
Complainant failed to adduce even circumstantial evidence of overbilling by respondent.

5.
Failure by complainant to make even a prima facie case warrants dismissal of the Complaint.

ORDER
1.
That the Complaint of Mary Ann Palladino against PPL Electric Utilities Corporation at Docket Number F-01871844 is dismissed for failure to bear the burden of proof.

2.
That the record at Docket Number F-01871844 be marked closed.

Date: August 15, 2006

















Wayne L. Weismandel






Administrative Law Judge
PAGE  
9

