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HISTORY OF THE PROCEEDINGS
On June 26, 2006, Charles R. Winter (Mr. Winter or Complainant) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Verizon Pennsylvania, Inc. (Respondent or Verizon) alleging incorrect charges in his monthly bill.  Complainant alleges that Respondent raised the fees for their local and toll service beyond what was agreed upon and what he had paid in the past.  As relief, Complainant demands to be charged $8.43 for basic service and $0.05 per minute for long distance calls.

On August 7, 2006, Respondent filed an Answer and New Matter, along with a Preliminary Objection seeking dismissal of the Complaint on the basis that this matter was previously litigated and is thus barred under the doctrine of collateral estoppel and/or res judicata. 
According to Commission records, as of September 5, 2006, it appears that Complainant did not file a response to the New Matter
 portion of Respondent’s Answer or its Preliminary Objection.
    The matter was assigned to me by Motion Judge Assignment Notice dated August 11, 2006.  The Preliminary Objection is ready for ruling.
FINDINGS OF FACT

1.
Complainant is Charles R. Winter, 80 School House Road, Lancaster, Pennsylvania, 17603.
2.
Respondent is Verizon Pennsylvania, Inc., a jurisdictional public utility providing telephone service in the Commonwealth of Pennsylvania.  

3.
On November 9, 2004, Charles R. Winter and Mrs. Anita Winter (the Winters or complainants) filed a formal complaint (2004 Complaint), docketed at C-20043996, against Respondent alleging a service dispute with their local and toll service.  They alleged that the local and toll services with Respondent and associated fees for the service was not what they received and that services were added that were not requested by the complainants.  Complainants further contended that Respondent raised the fees for their local and toll service beyond what was agreed upon and they had paid in the past.  As relief for the 2004 Complaint, the Winters wanted to pay $8.43 for basic service and $0.05 per minute for long distance calls within United States.  
4.
A hearing was held on June 14, 2005.  
5.
The Administrative Law Judge (ALJ), Angela T. Jones, specifically found Mr. Winter’s testimony not credible with regard to his belief that he had an agreement with Respondent for basic local telephone service in the amount of $8.43 per month.
  The ALJ further held that the Winters’ dispute of the interstate long distance service at the same account was moot, because the Winters were indeed charged the agreed upon amount of $0.05 per minute with a recurring monthly fee to maintain the $0.05 per minute charge.  
6.
The Initial Decision dismissed the 2004 Complaint and became final by operation of law by Order entered October 12, 2005.
7.
On June 26, 2006, Complainant, alone and not joined by Mrs. Anita Winter, filed the instant Formal Complaint against Respondent alleging that he was told by Respondent that his charges for basic service would be $8.43 per month and $0.05 per minute for long distance.

8.
On August 7, 2006, Respondent filed an Answer and New Matter along with a Preliminary Objection to the present Complaint on the basis that the complaint allegations have been previously litigated before the Commission and thus are barred by the doctrine of collateral estoppel and/or res judicata.  

9.
Complainant did not file a response to the Preliminary Objection.  

DISCUSSION

Before the Commission are both a Complaint and a Preliminary Objection seeking the dismissal of the Complaint.  As grounds for its Preliminary Objection, Respondent alleges that the Complaint involves a matter that was previously litigated therefore, the instant Complaint is barred by the doctrine of collateral estoppel and/or res judicata.  

The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary objections. 52 Pa. Code §§5.101-5.103.  This practice is similar to Pennsylvania civil practice regarding the filing of preliminary objections.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveler Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979); Riviera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission has adopted this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988). 

The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commw. of Pa., 490 A.2d 402 (Pa. 1985); Commw. of Pa. v. The Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Commw. 1988).  The preliminary objection may be granted only if the moving party prevails as a matter of law. Roc v. Flaherty, 527 A.2d 211 (Pa. Commw. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections. Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Commw. 2003) (citing, Boyd v. Ward, 802 A.2d 705 (Pa. Commw. 2002)).

Before considering the merits of Respondent’s Preliminary Objection, I must first determine whether Respondent has properly raised the plea of res judicata or collateral estoppel by filing its preliminary objection.  It has been held that unless the facts essential to sustain the plea of res judicata [or collateral estoppel] appear in the complaint, the defense must be raised in an answer and not by preliminary objections.  Callery v. Blythe Township Municipal Authority, 432 Pa. 307, 243 A.2d 385 (1968).  The present Complaint makes no reference whatever to the prior action, and the affirmative defenses of res judicata and collateral estoppel should therefore have been asserted by new matter.
  Callery v. Blythe Township Municipal Authority, supra; Commonwealth v. Sunnybrook Dairies, Inc., 32 Pa. Commonwealth Ct. 313, 379 A.2d 330 (1977); Chivers, Jr. v. School District of Mt. Lebanon, 6 Pa. Commonwealth Ct. 622, 297 A.2d 187 (1972); Margolis v. Miller, 170 Pa. Superior Ct. 148, 84 A.2d 213 (1951).  Inasmuch, however, as the complaint itself sets forth in detail and almost verbatim the same facts and issues pleaded in the prior case, we will consider it further in the interest of judicial economy. See, Pa. R.C.P. No. 126;
  Duquesne Slag Products Co. v. Lench, 44 Pa. Commw. 385, 389 (Pa. Commw. Ct. 1979), affirmed, 490 Pa. 102, 415 A.2d 53 (1980).
The doctrine of res judicata reflects the refusal of the law to tolerate the relitigation of a matter decided by a court of competent jurisdiction.  Final valid judgment on the merits by a court of competent jurisdiction bars any future suit between the same parties on the same cause of action.  For the doctrine to prevail, four conditions must be met: (1) identity of issues, (2) identity of causes of action, (3) identity of persons and parties to the action, and (4) identity of the quality and capacity of the parties suing or sued.  Day v. Volkswagenwerk Aktiengesellschaft, 318 Pa. Superior Ct. 225, 464 A.2d 1313, 1316, 1317 (1983); Thomas P. O’Toole v. The Bell telephone Company of Pennsylvania, 1992 Pa. PUC LEXIS 83, 16-18 (Pa. PUC 1992).

All the elements of res judicata are present in Mr. Winter’s instant Complaint.  First, the issue raised in the present Complaint, that Respondent is allegedly charging Complainant higher local and long distance rates than what Complainant had agreed to pay, is identical to the issue raised in the 2004 Complaint.  Second, Complainant's local and long distance service charges, for the 717-397-2211 telephone line, is the cause of action in the present Complaint and it is identical to the cause of action in the 2004 Complaint.  Third, Mr. Winter is the Complainant, and Verizon PA is the Respondent in both complaints.  Finally, the capacities of both parties (customer and public utility providing telephone service) in the present Complaint are exactly the same as in the 2004 Complaint.
Similar to the doctrine of res judicata is the doctrine of collateral estoppel; however, it is a broader concept.  Collateral estoppel operates to prevent a question of law or an issue of fact that has been once litigated and adjudicated finally in a court of competent jurisdiction from being relitigated in a subsequent suit.  The four requirements for a plea of collateral estoppel to prevail are: (1) the issue decided in the prior adjudication is identical with the one presented in the later action, (2) there was a final judgment on the merits, (3) the party against whom the plea is asserted was a party or in privity with the party to the prior adjudication, and (4) the party against whom the plea is asserted has had a full and fair opportunity to litigate the issued in question in the prior action. Day, 464 A.2d at 1318, 1319. Collateral estoppel is a doctrine of issue preclusion that seeks to prevent the relitigation of a finally litigated issue in a subsequent proceeding between same parties. Baker v. Pa. Human Relations Comm., 75 Pa. Commonwealth Ct. 296, 307, 462 A.2d 881 (1983); Thomas P. O’Toole, supra.
In the 2004 Complaint, Complainant disputed the same local and long distance service charges, for the 717-397-2211 telephone line, he is disputing in the present Complaint. The parties in the prior proceeding and the instant Complaint are identical.  In 2005, a final Commission order dismissed the Complaint.  Complainant had the opportunity to participate in a hearing on the 2004 Complaint and, did participate in a hearing held on June 14, 2005 in front of Administrative Law Judge Angela T. Jones.  Following the hearing, the Administrative Law Judge issued an Initial Decision dismissing the Complaint and this decision became the final decision of the Commission by Order entered October 12, 2005.    With all the elements of collateral estoppel present, the instant Complaint is barred by the application of this doctrine.  
Besides the doctrines of res judicata and collateral estoppel, a complaint such as this one may be barred by 66 Pa. C.S. § 316.  That section provides, in pertinent part, that, “Whenever the Commission shall make any rule, regulation, finding, determination or order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby, unless set aside, annulled or modified on judicial review.”  66 Pa. C.S. § 316.   This section of the Public Utility Code precludes a collateral attack upon a Commission order that has not been reversed upon appeal.  It does not appear, and Complainant does not allege, that the Commission's order in the earlier complaint proceeding has been overturned on appeal.  Thomas P. O’Toole v. The Bell telephone Company of Pennsylvania, 1992 Pa. PUC LEXIS 83, 16-18 (Pa. PUC 1992).
The Commission is granted discretion to dismiss a complaint without a hearing if a hearing is not necessary in the public interest.  66 Pa. C.S. § 703(b); 52 Pa. Code § 5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy or discretion. Dee-Dee Cab, Inc. v. Pa. Public Utility Comm., 817 A.2d 593, petition for allowance of appeal denied, 836 A.2d 123 (Pa. Commw. 2003); Lehigh Valley Power Committee v. Pa. Public Utility Comm., 563 A.2d 548 (Pa. Commw. 1989); Edan Transportation Corp. v. Pa. Public Utility Comm., 623 A.2d 6 (Pa. Commw. 1993).  The Commission has previously adjudicated the allegations of the Complaint and a final decision on the merits issued.  A hearing would be a fruitless exercise and a waste of Commission resources.  

For the reasons stated above, Respondent’s Preliminary Objection seeking the dismissal of Mr. Winter’s present Complaint must be granted.

CONCLUSIONS OF LAW

1.
 Commission regulations provide for the filing of preliminary objections. 52 Pa. Code §§5.101-5.103.



2. 
The doctrine of res judicata reflects the refusal of the law to tolerate the relitigation of a matter decided by a court of competent jurisdiction.  Final valid judgment on the merits by a court of competent jurisdiction bars any future suit between the same parties on the same cause of action.  

3.
For the doctrine of res judicata to prevail, four conditions must be met: 
(1) identity of issues 
(2) identity of causes of action

(3) identity of persons and parties to the action and 
(4) identity of the quality and capacity of the parties suing or sued.  

4.
Collateral estoppel operates to prevent a question of law or an issue of fact that has been once litigated and adjudicated finally in a court of competent jurisdiction from being relitigated in a subsequent suit.  

5.
The four requirements for a plea of collateral estoppel to prevail are: 
(1) the issue decided in the prior adjudication is identical with the one presented in the later action, 

(2) there was a final judgment on the merits, 
(3) the party against whom the plea is asserted was a party or in privity with the party to the prior adjudication, and 
(4) the party against whom the plea is asserted has had a full and fair opportunity to litigate the issued in question in the prior action.
6.
The parties and the allegations of the instant Complaint are identical to those in a matter previously adjudicated by the Commission.

7.
The issues raised in the Complaint have been previously adjudicated by the Commission and a final decision on the merits issued.  

8.
The instant complaint is barred by the doctrines of res judicata and collateral estoppel.
9.
The Commission may dismiss a complaint without a hearing if a hearing is not necessary in the public interest.  66 Pa. C.S. § 703(b); 52 Pa. Code § 5.21(d).  
10.
A hearing in the instant case is not necessary in the public interest and would be a waste of Commission resources.

ORDER
THEREFORE,

IT IS ORDERED:

1.
 That the Preliminary Objection filed by Verizon Pennsylvania, Inc., seeking dismissal of the Complaint filed by Charles R. Winter, at PUC Docket No. C-20066579 is granted.

2.
That the Complaint filed June 26, 2006, by Charles R. Winter against Verizon Pennsylvania, Inc., Docket Number C-20066579, is dismissed with prejudice and the record marked closed.

Dated:
September 14, 2006



_____________________________








Veronica A. Smith 







Chief Administrative Law Judge
� In his Complaint, Complainant lists 717-397-2211 as his home telephone number and the account number associated with it.  The allegations included in the present Complaint pertain to this account number and this telephone line.  No other telephone lines are mentioned within the body of the Complaint.  However, along with his  Complaint, Complainant has submitted documents and handwritten notes regarding two other separate telephone numbers: one obtained primarily for his wife’s use, and another telephone number servicing a hunting cabin.  In making this decision I will consider only the allegations made within the four corners of the complaint and will not consider any of the allegations regarding the other two telephone numbers.   If Complainant wishes to dispute charges billed for the other telephone numbers, he may do so by filing another complaint with the Commission.


� Pursuant to 52 Pa. Code §5.63(a) Complainant’s response to New Matter was due on or before August 27, 2006.


� Pursuant to 52 Pa. Code §5.101(d) a response to Preliminary Objection was due on or before August 17, 2006.


� Mr. Winter’s 2004 Complaint included claims with regard to two other telephone numbers, Mrs. Winter’s telephone number and a hunting cabin’s telephone number, besides Mr. Winter’s 717-397-2211 telephone number.  With regard to the two other telephone lines, the ALJ’s Initial Decision found that Mr. Winter was no longer disputing any charges associated with his wife’s telephone number and ordered that Verizon Pennsylvania, Inc. provide a written explanation to Mr. and Mrs. Winter of the telecommunications charges for the telephone service at the hunting cabin.  


� Rule 1030.  New Matter��    (a) Except as provided by subdivision (b), all affirmative defenses including but not limited to the defenses of accord and satisfaction,… estoppel, failure of consideration, …res judicata, …shall be pleaded in a responsive pleading under the heading "New Matter". A party may set forth as new matter any other material facts which are not merely denials of the averments of the preceding pleading.�Pa. R.C.P. No. 1030�


� Rule 126.  Liberal Construction and Application of Rules��   The rules shall be liberally construed to secure the just, speedy and inexpensive determination of every action or proceeding to which they are applicable. The court at every stage of any such action or proceeding may disregard any error or defect of procedure which does not affect the substantial rights of the parties.��Pa. R.C.P. No. 126�
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