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  F-01752943
             v.

PECO Energy Company
OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions of James Cantwell (Complainant), filed on January 24, 2006, to the Initial Decision of Administrative Law Judge (ALJ) Charles E. Rainey, Jr., which was issued on January 10, 2006, in the above-captioned proceeding.  PECO Energy Company (PECO) filed Reply Exceptions on February 6, 2006.

History of the Proceeding



On February 25, 2005, the Complainant filed a Formal Complaint (Complaint) against PECO alleging that he was wrongly billed for his tenant’s electric usage.


The instant Complaint is an appeal of a Decision of the Commission’s Bureau of Consumer Services (BCS), issued on February 10, 2005, at Case Number 1752943.  By way of that Decision, the BCS found that the tenant’s account balance was properly switched to the Complainant because the Complainant failed to correct a foreign wiring problem in a timely manner.  The BCS determined that the Complainant must pay the final bill balance, in the amount of $532.10, within twenty days of the date of the BCS Decision.  


On April 26, 2005, the Commission served notice of the Complaint on PECO.  On May 13, 2005, PECO filed an Answer to the Complaint denying the material allegations of the Complaint.
On June 29, 2005, a hearing was held by the ALJ.  The Complainant appeared pro se, and PECO was represented by counsel.



On January 10, 2006, the ALJ’s Initial Decision was issued.  ALJ Rainey recommended that the Complaint be dismissed due to the Complainant’s failure to satisfy his burden of proof.  As previously noted, the Complainant filed Exceptions and PECO filed Reply Exceptions thereto.

Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).



The ALJ made eleven Findings of Fact and reached four Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.
The Complainant owns an apartment building located at 3117 Frankford Avenue, Philadelphia, PA 19134.  (Finding of Fact No. 1).  This building houses a first and a second floor apartment.  On May 11, 2004, a PECO technician inspected the first floor apartment’s electric meter.  (PECO Ex. 2).  A call from the first floor tenant prompted the visit.  The tenant suspected that there was foreign wiring connected to her electric meter. (Tr. at 17).  PECO’s technician found that the stairway and the second floor hall lights were connected to the first floor apartment’s electric meter.  (Tr. at 18).  On May 28, 2004, PECO sent the Complainant a letter stating that PECO’s technician found foreign wiring, and that the Complainant had until June 30, 2004 to correct the wiring and have it re-inspected by PECO.  (PECO Ex. 4).  The Complainant was also informed that if the correction and re-inspection were not completed by the due date, the tenant’s electric bill and existing account balance would be placed in the Complainant’s name pursuant to 66 Pa. C.S. § 1529.1 and Santos v. Metropolitan Edison Company, C-00967757 (August 7, 1997).  The Complainant never contacted PECO to re-inspect the wiring.  As such, by letter dated July 6, 2004, PECO informed the Complainant that it was transferring electric service for the first floor account to the Complainant’s name effective with the meter reading obtained on June 23, 2004.  The tenant’s open balance of $424.19 was also transferred to the Complainant at this time.  (PECO Ex. 5).  
On July 13, 2004, PECO’s technician returned to the building after being notified by the Complainant that he had corrected the foreign wiring problem.  At that time, the technician verified that the wiring had been corrected.  (PECO Ex. 3).  PECO, therefore, issued the Complainant a final bill in the amount of $523.10, which represented $101.91 in charges that accrued during the period from June 23, 2004 to July 13, 2004, plus the tenant’s open balance of $424.19, plus a $6.00 transfer fee.  (Finding of Fact No. 9).  The Complainant has not paid the $532.10 final bill.  (Finding of Fact No. 11).
The Complainant alleged that he should not be held responsible for payment of the electric bill associated with the first floor apartment.  He asserted that the bill was the responsibility of the tenant and that the tenant’s account should never have been transferred to him.  The Complainant did not dispute the fact that the stairway and second floor hall lights were on the first floor apartment’s electric meter.  (I.D. at 4).
The ALJ concluded that the Complainant failed to meet his burden of proving that he is not responsible for payment of the $532.10 final bill.  Statue and case law provide that upon discovery of foreign load on a tenant’s meter, the utility must place the account in the landlord’s name and collect unpaid bills from the landlord.  66 Pa. C.S. § 1529.1; Santos v. Metropolitan Edison Company, C-00967757 (August 7, 1997).  The ALJ found that PECO acted lawfully by placing the tenant’s account in the Complainant’s name and billing him for service upon discovery of foreign wiring on the first floor apartment’s meter.  (I.D. at 4-5).

In his Exceptions, the Complainant restates the same arguments that he raised in his Complaint.  He reiterates his previous argument that he should not be responsible for paying the final total electric bill for the first floor apartment.  (Exc. at 1).  In reply, PECO states that the Complainant presents no evidence to support his claim and that the Complainant’s Exceptions should be denied.  (R. Exc. at 3).


We agree with PECO that the Complainant’s Exceptions should be denied, based upon our review and consideration of the record evidence.  The Complainant offered no credible evidence in the record or in his Exceptions to support his contention that the transferred charges from the tenant’s account should be removed from his account.  In contrast, PECO adequately demonstrated that there was foreign wiring on the first floor apartment’s meter, and that it acted in accordance with the Code by transferring the tenant’s account to the Complainant.  As such, we conclude that the ALJ properly dismissed the Complaint based on his determination that statute and case law provide that upon the discovery of foreign load on a tenant’s meter, the utility must place the account in the landlord’s name and collect unpaid bills from the landlord.  (I.D. at 4, citing 66 Pa. C.S. § 1529.1; Santos v. Metropolitan Edison Company, Docket No. C-00967757 (August 7, 1997).  As such, the Complainant’s Exceptions are not meritorious and shall be denied.
Conclusion


Based upon the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision which dismisses the Complaint; THEREFORE,



IT IS ORDERED:


1.
That the Exceptions of James Cantwell to the Initial Decision of Administrative Law Judge Charles E. Rainey, Jr. are denied.

2.
That the Initial Decision of Administrative Law Judge Charles E. Rainey, Jr. is adopted. 



3.
That the Complaint of James Cantwell against PECO Energy Company is dismissed.


4.
That James Cantwell shall pay to the PECO Energy Company the final bill balance in the amount of $532.10, within twenty (20) days from the date of entry of this Opinion and Order.


5.
That this proceeding be marked closed.







BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED: September 15, 2006

ORDER ENTERED:  September 19, 2006
	�	Since the Complainant did not initially serve PECO with a copy of his Exceptions, the Commission, by Letter dated January 27, 2006, served a copy of those Exceptions on PECO, and PECO was afforded ten days from that date in which to file Reply Exceptions.  Therefore, PECO’s Reply Exceptions, filed on February 6, 2006, are timely filed.
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