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HISTORY OF THE PROCEEDINGS



On June 29, 2006, Vada I. Frye (Complainant) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against ALLTEL Pennsylvania, Inc. (Respondent or ALLTEL).  Complainant alleges that ALLTEL has a local monopoly, it has not allowed competitor carriers to provide service in its service area, and its rates are higher than those of other telephone service providers “such as Verizen (sic) and Vartec.”  (Complaint p.2, ¶ 5).  In Complainant’s prayer for relief, she states that she would like the Commission to “stop monopoly of ALLTEL.” (Complaint p.2, ¶ 4).



On August 3, 2006, Respondent filed an Answer which included New Matter, and a Preliminary Objection seeking to dismiss the Complaint on the basis that it is insufficient as to substance because it sets forth no claim for which the Commission can grant relief.
According to Commission records, as of September 5, 2006, Complainant did not file a response to the New Matter
 portion of Respondent’s Answer or its Preliminary Objection.
  The matter was assigned to me by Motion Judge Assignment Notice dated August 14, 2006.  The Preliminary Objection is ready for ruling.

FINDINGS OF FACT
1. Complainant is Vada I. Frye, P.O. Box 6, Flinton, Pennsylvania, 16640.
2. Respondent is Windstream Pennsylvania, Inc. f/k/a ALLTEL Pennsylvania, Inc.

3.
On June 29, 2006, Complainant filed a Complaint with the Commission alleging that Respondent has a local monopoly, it has not allowed competitor carriers to provide service in its area, and its rates are higher than those of other telephone service providers.

4.
As relief, Complainant requests that the Commission stop ALLTEL’s local monopoly. 

5.
On August 3, 2006, Respondent filed an Answer denying the material allegations, and presented New Matter.


6.
On August 3, 2006, Respondent filed a Preliminary Objection seeking dismissal of the Complaint on the basis that it is insufficient as to substance because it sets forth no claim for which the Commission can grant relief.  

7.
Complainant did not file a response to the New Matter or the Preliminary Objection.
DISCUSSION

The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary objections. 52 Pa. Code §§5.101-5.103.  This practice is similar to Pennsylvania civil practice regarding the filing of preliminary objections.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveler Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979); Riviera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission has adopted this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988). 

The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commw. of Pa., 490 A.2d 402 (Pa. 1985); Commw. of Pa. v. The Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Commw. 1988).  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Commw. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections. Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Commw. 2003) (citing, Boyd v. Ward, 802 A.2d 705 (Pa. Commw. 2002)).

Complainant asserts that ALLTEL does not allow other companies to provide telephone services in the area and hinders competition for rate pricing. (Complaint, ¶¶ 4-5).  



ALLTEL denies the allegation that it prohibited other local exchange carriers from providing service in its service territory.  ALLTEL adds that it is outside of its control if local exchange carriers elect not to provide service within its service territory.  (Answer, pp. 2-3).  Respondent is correct in its statement.  
The Federal Telecommunications Act of 1996 and the various Orders of the Commission entered pursuant to the Act have opened the local telephone market in Pennsylvania to the possibility of competition.  Respondent and all other incumbent local exchange carriers have faced the possibility of facilities-based competition from competitive local exchange carriers (CLEC’s) since July 1997.  While the Commission approves or disapproves applications for companies to expand their service territories, the Commission does not force these companies to provide service to areas for which they have not applied.  The fact that no CLEC’s have chosen to offer service in Complainant’s area is a company management decision not subject to the Commission’s jurisdiction.  
The Complaint fails to meet the minimum requirement for sufficiency in that it fails to set forth “an act or thing done or omitted to be done…by respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.”  52 Pa. Code §5.21(a) and §5.22(a)(4).

The Commission is granted discretion to dismiss a complaint without a hearing if a hearing is not necessary in the public interest.  66 Pa. C.S. §703(b); 52 Pa. Code §5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy or discretion.  Dee-Dee Cab, Inc. v. Pa. Public Utility Comm., 817 A.2d 593 (Pa. Commw. 2003), petition for allowance of appeal denied, 836 A.2d 123 (2003). This case does not involve disputed questions of fact.  The questions presented by Respondent’s Preliminary Objection are questions of law only.  A hearing in this case is not necessary or in the public interest and would be a fruitless exercise.  Therefore, Respondent’s Preliminary Objection will be sustained and this Complaint will be dismissed. 

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  



2.
A preliminary objection may be filed which seeks to dismiss a complaint that is insufficient as to substance.  



3.
To be legally sufficient as to substance, a formal complaint filed with the Commission must set forth an act or thing done or omitted to be done or about to be done or omitted to be done by the respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.



4.
The instant Complaint is insufficient as to substance with respect to the issue of competition.  

ORDER



THEREFORE, 


IT IS ORDERED: 



1.
That the Preliminary Objection filed by ALLTEL Pennsylvania, Inc., seeking dismissal of the Complaint filed by Vada I. Frye, at PUC Docket No. C-20066578, is granted.



2. 
That the Complaint filed June 29, 2006, by Vada I. Frye against ALLTEL Pennsylvania, Inc., Docket Number C-20066578, is dismissed with prejudice and the record marked closed.
Dated:
September 15, 2006



_____________________________








Veronica A. Smith 







Chief Administrative Law Judge
�  In the Formal Complaint form, Complainant indicated that she mistakenly entered her prayer for relief in the paragraph allotted for the statements of facts, and vice versa, entered the facts regarding her complaint in the paragraph allotted to the relief sought.  


� Pursuant to 52 Pa. Code §5.63(a) Complainant’s response to New Matter was due on or before August 23, 2006.


� Pursuant to 52 Pa. Code §5.101(d) a response to Preliminary Objection was due on or before August 13, 2006.
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