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:
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Before

Susan D. Colwell

Administrative Law Judge

HISTORY OF THE PROCEEDINGS



On February 28, 2006, Terrell B. Jones (Complainant) filed a formal Complaint against PPL Electric Utilities Corporation (Respondent or PPL) alleging that there was a reliability, safety or quality problem with his utility service since the electric meter continued to run when the main switch was turned off.  He asks that the Commission “drop current charges.”


On March 22, 2006, PPL filed its Answer denying any reliability, safety or quality problems with the Complainant’s account and alleging that the Complainant’s meter had tested at 100.3% accurate.  



A Hearing Notice was issued on July 7, 2006, which set the initial hearing for Tuesday, August 22, 2006 and assigned the case to me.  On July 10, 2006, I issued a Prehearing Order which set forth some of the procedural requirements of the case.


The hearing was held as scheduled, with PPL represented by Kimberly G. Krupka, Esq., who was present and ready to present two witnesses.  Complainant failed to appear.  The hearing was recessed for fifteen minutes to allow the Complainant to show and to allow me to check with the OALJ support staff for any messages from him.  There were none.  The hearing reconvened at 10:15 am, when Ms. Krupka indicated that she had looked for Complainant outside the hearing room and had not found him.  She moved to dismiss the Complaint for failure to prosecute.  A transcript of 6 pages resulted, and the record closed upon the receipt of the transcript on September 6, 2006.



On August 23, 2006, Mr. Jones called me and informed me that he had not received notice of the hearing but had shown up anyway and was directed to the wrong room, although he did not say by whom.  He asked for another hearing and informed me that he knew one of the other administrative law judges who would tell me that Mr. Jones was a “straight-up guy.”  Upon my direction that he put his request in writing and send a copy to the Secretary and one to opposing counsel, he sent me a letter in an interoffice envelope marked “personal – confidential.”  As there was no indication on it that he had filed a copy or served a copy upon Ms. Krupka, I sent a letter on August 30, 2006 to both Complainant and Ms. Krupka with one copy for the official file in order to cure whatever ex parte communication which may have occurred.  Ms. Krupka was given until September 13, 2006 to respond to the request for another hearing.  


Ms. Krupka’s Response of PPL Electric Utilities to Request of Terrell B. Jones for Additional Hearing was received on September 8, 2006.  She opposed the request because:  (1) PPL appeared for the hearing, which was in-person in Harrisburg, with two witnesses, both of whom had to travel from Allentown to attend; (2) the notices sent regarding the hearing contained both the date and the location, contrary to Complainant’s claim that he knew the date but not the location; and (3) therefore, he failed to provide adequate reasons for failing to appear.

The matter is now ready for decision.

FINDINGS OF FACT



1.
Complainant is Terrell B. Jones, 3205 North Front Street, Apartment Rear # 5, Harrisburg PA  17110.



2.
Respondent is PPL Electric Utilities Corporation, a jurisdictional public utility providing residential electric service in the Commonwealth of Pennsylvania.



3.
A hearing notice was sent to Complainant’s address by first-class mail on July 7, 2006, which indicated the time and place of the hearing to be August 22, 2006 at 10:00 a.m.  It was not returned to the OALJ as undeliverable.


4.
A prehearing order was issued on July 10, 2006, sent to Complainant’s address by first-class mail, which listed the time and date of the hearing as August 22, 2006 at 10:00 a.m., although it indicated that the hearing was telephonic.  It was not returned to the OALJ as undeliverable.


5.
A letter was sent to the Complainant’s address by first-class mail on July 12, 2006, which stated that the hearing was, in fact, in-person and not telephonic, and was not returned to the OALJ as undeliverable.  



6.
Complainant did not leave a voice message or electronic message with the OALJ prior to the scheduled hearing.  



7.
The touch screens placed outside each hearing room were in operation on the day of the hearing and clearly indicated that I was assigned to Hearing Room 3.  

DISCUSSION

The Complainant carries the burden of showing that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (1950).  

Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (1984).



In addition, the offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.  



Without attending the hearing, the Complainant cannot prosecute his Complaint.  He offered no excuses for not attending and did not ask for a continuance.  The utility was present and ready to proceed.  


Complainant called me the day after the hearing and asked for another hearing.  He indicated that he had not received notice of the hearing, and when asked if his address had changed since he filed the Complaint, he stated that it had not.  He stated that he was in the building at the time of the hearing but was directed to the wrong room.


As counsel for PPL pointed out, Complainant would not have known the date and time of the hearing without having received notice.  The Hearing Notice dated July 7, 2006 indicated that the hearing was scheduled for Tuesday, August 22, 2006 at 10:00 a.m. in Hearing Room 3 of the Commonwealth Keystone Building.  My prehearing order indicated the date and time but erroneously stated that it was telephonic.  My letter dated July 12, 2006 corrected the prehearing order and indicated that the prior hearing notice was correct, and that the hearing was in person.  All three of these were sent by first class mail to the address given on the Complaint and were not returned as undeliverable. 


Notice mailed to a party’s last know address and not returned by the post office is presumed to have been delivered.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Cmwlth. Ct. 1994).



In addition, the hearing notice, the prehearing order, and the letter correcting the prehearing order all had my name on them as the assigned presiding officer.  I checked the touch screens placed outside the hearing rooms on the day of the hearing, and they correctly indicated that I would be in Hearing Room 3 on the date in question, at the assigned time.  



The attorney and two witnesses for PPL traveled from Allentown on the day of the hearing, and they were prepared to proceed at the scheduled time.  The Complainant, who lives in Harrisburg and works for the Commonwealth, was not present.  His offered excuse is not credible since, if he were present in the Commonwealth Keystone Building at the appropriate time, he could have checked the touch screens to find out where his hearing was being held.  He could have checked each hearing room, since there are only five, and if he had, he would have found the correct room.  His hearing was delayed for fifteen minutes to allow him to appear, and he did not.  



When the hearing reconvened fifteen minutes late, counsel for PPL indicated that she had looked outside the hearing room for Complainant, and he was not there.  At least one of her witnesses had been to Complainant’s home and indicated that he would be able to recognize Complainant.  


The Respondent utility has already incurred the cost of preparing for a hearing and transporting two witnesses to Harrisburg for a hearing.  Without a good reason, it will not be required to incur the same expenses again for a second hearing.  Complainant has not offered a good reason, and his request for a second hearing is denied.  The Complaint will be dismissed with prejudice.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter of this Complaint.

2.
The Complainant carries the burden of showing that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  
3.
The burden of proof must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  

4.
Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (1984).



5.
The alleged offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.  



6.
Notice mailed to a party’s last know address and not returned by the post office is presumed to have been delivered.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Cmwlth. Ct. 1994).

ORDER

THEREFORE,

IT IS ORDERED:



1.
That the Complainant’s request for a second hearing is denied.



2.
That the Complaint filed by Terrell B. Jones against PPL Electric Utilities Corporation, at PUC Docket No. F-01935451, is dismissed with prejudice.



3.
That the Secretary mark this docket closed. 

Dated:
September 13, 2006



__________________________________







Susan D. Colwell







Administrative Law Judge
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