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HISTORY OF THE PROCEEDING


On April 13, 2006, Julio C. Reyes filed a formal complaint against the National Fuel Gas Distribution Corporation (NFGD), asserting that there were improper charges on his bill stemming from a gas leak.  On May 8, 2006, NFGD answered the complaint.  Mr. Reyes’ complaint is an appeal from a decision upon informal complaint which the Commission’s Bureau of Consumer Services (BCS) issued on March 24, 2006 at BCS Case No. 2026304.  The BCS decision dismissed Mr. Reyes’ informal complaint.


By Interim Order Setting Resolution Conference dated May 19, 2006, Chief Administrative Law Judge Veronica A. Smith directed the parties to hold a conference about resolving the case by June 16, 2006.  On June 28, 2006, the mediation review was complete.  The process did not result in a settlement so, by notice dated July 7, 2006, the matter was scheduled for an initial hearing on July 25, 2006.



The hearing was held as scheduled.  Mr. Reyes represented himself.  He testified and submitted one exhibit which was admitted into the record.  Lee E. Hartz, Esquire, represented NFGD.  Kathie Whipple, NFGD’s Director of Quality Assurance, testified for NFGD.  She sponsored four exhibits which were admitted into the record.  


The record of this proceeding, which consists of a 64-page transcription of the notes of testimony and five exhibits, closed on August 8, 2006 by notation on the OALJ Hearing Report form.  The parties did not file briefs.

FINDINGS OF FACT



Findings of fact 1-7 are based on Mr. Reye’s testimony.  Mr. Reyes was not clear about the dates on which he claims he contacted NFGD about smelling an odor of gas or about the magnitude of his bills or about changing his meter.  The testimony of Ms. Whipple and NFGD’s exhibits, upon which findings of fact 8-16 are based, provide reliable dates.
1. The address of the building in question is 524 West 18th Street, Erie, PA 16502.  When he is in Erie, Mr. Reyes resides on the second floor of the building.  At the time of the hearing his address was 16002 Dearborn Street, North Hills, CA 91343.  Mr. Reyes’ complaint is about the first floor of the building.  The account in question is a commercial account.  Tr. 5, 41.
2. Mr. Reyes purchased the building and operated a food factory there.  Mr. Reyes moved that operation to another location.  He rented the building to a couple of businesses which later failed.  He decided not to rent the building anymore but kept the utilities running to protect the building’s structure.  Tr. 6.
3. Before a couple of years ago Mr. Reyes was living in California and did not care too much about what was happening in the building.  He has been in Erie for the past couple of years expanding his computer business.  He noticed that the thermostat in the building was set low but that his bills seemed too high.  Mr. Reyes asked NFGD to replace the meter.  NFGD informed him that the meter tested within legal limits.  Tr. 8, 18.

4. Mr. Reyes testified that he noticed that the meter was leaking and that he called NFGD for months about the leak.  In December 2005, he noticed a strong odor.  Tr. 8-9.
5. Counsel for NFGD asked Mr. Reyes about his testimony that he called NFGD several times about smelling an odor of gas at the building.  Counsel for NFGD stated that NFGD’s records do not show any calls in early 2005 complaining about a gas odor at the building.  Mr. Reyes was asked how he registered his complaint.  In response, Mr. Reyes stated that when he was in California he used NFGD’s 800 number to call the Company about his service.  He also testified that he discovered that the 800 calls for service are either selectively recorded or are recorded somewhere in the Bahamas.  Tr. 21-22. 

6. NFGD’s meter reader gave Mr. Reyes a piece of paper with the meter reading of the first floor written on it.  Written on the paper is:



1st 



 fl



#



6228574

                              00088

                       #796946
                               0404

                         2fl

Tr. 9-10; Reyes Ex. 1.

7. Mr. Reyes testified that he called NFGD about the reading, asserting that he was being over billed.  He was told that the reading was 00880 and that he had to pay the difference.  Tr. 11.

(The following findings of fact are based on Ms. Whipple’s testimony and NFGD’s exhibits.)

8. NFGD’s call center is located in Erie, Pennsylvania at 1100 State Street.  Tr. 28, 52-53.  When a call comes into the call center, the notes of the conversation are entered into NFGD’s computer system during the call.  Tr. 55.
9. The first time Mr. Reyes contacted NFGD about having his meter changed or tested was on March 17, 2005.  He wanted NFGD to change his meter and test his present meter.  NFGD told Mr. Reyes that there was a $10.00 fee that had to be paid in advance of the meter test.  Mr. Reyes stated that he was in California and could not get a $10.00 payment to NFGD right away.  He was advised that the payment had to be made in advance.  Tr. 39-40; NFGD Ex. D.

10. On April 18, 2005, Mr. Reyes contacted NFGD asking that the meters to the first and second floor apartments at 524 West 18th Street be changed and that the old meters be tested.  NFGD informed Mr. Reyes of the $10.00 fee and went over adjusted bills with Mr. Reyes.  Tr. 39; NFGD Ex. D.

11. On May 16, 2005, NFGD changed the meter for the 1st floor account.  The state of the removed meter was 30765.  The state of the new meter was 00000.  Tr. 31, 40; NFGD Ex.1.

12. NFGD’s records show that the first time Mr. Reyes contacted NFGD about smelling an odor of gas was on December 5, 2005.  Tr. 39; NFGD Ex. D.  NFGD shut off the gas to the 1st floor account that day.  NFGD Ex. D.
13. NFGD changed the meter of the 1st floor account on December 7, 2005.  The state of the removed meter was 00880, but NFGD’s service person wrote down the old meter reading as 00088 and gave the paper it was written on to Mr. Reyes.  NFGD set the new meter at 00000.  Tr. 32, 39-40; NFGD Ex. A and Ex. D. 

14. NFGD tested the old meter on December 22, 2005.  The reading of the old meter was 00880, meaning that the NFGD’s service person incorrectly read the meter as 00088.  The meter dial would not change from the time the meter left Mr. Reyes’ premises and arrived at the meter testing facility in Erie.  Tr. 32-33, 40; NFGD Ex. A.

15. Ms. Whipple testified that the meter had been set at 00000 on May 16, 2005, so it was more likely, owing to the length of time and colder weather, that the meter reading would be 00880 than 00088 on December 7, 2005.  Tr. 33-34.  She also testified that NFGD’s usage comparison report shows that from September 2 to October 4, 2005 the 1st floor account used 89 Mcf of gas which is another way of verifying that the 00880 meter reading is the correct reading.  Tr. 35-36; NFGD Ex. B.
 

16. When NFGD discovered the error in the reading of the meter, it adjusted Mr. Reyes’ account base on the 00880 meter reading and sent him an adjusted bill for the previous unbilled service in accordance with the Commission’s regulations for adjusting a bill for previously unbilled service.  Tr. 34, 40-41. 
17. Mr. Reyes contacted NFGD and disputed the amount of the adjusted bill.
18. On July 18, 2006, Mr. Reyes made an informal complaint to the BCS. 

19.  On March 24, 2006, BCS dismissed Mr. Reyes’ informal complaint, ruling that Mr. Reyes was responsible for the amount of the adjusted bill because the correct meter reading was 00880.  NFGD Ex. C.
20. On April 13, 2006, Mr. Reyes filed a formal complaint with the Commission appealing the BCS decision upon his informal complaint.
DISCUSSION
As the party seeking relief from the Commission, Mr. Reyes has the burden of proof.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a).



In his complaint, Mr. Reyes contends (1) that he contacted NFGD for six months to complain about a gas leak; (2) that he got an NFGD technician from the street to shut off the gas to avoid an explosion; (3) that after NFGD changed his original meter it installed a faulty meter with a leak; (4) that he had an NFGD technician write down the meter reading because NFGD makes fraudulent charges and estimated billings; and (5) that if NFGD now says the technician’s reading was wrong, it is either because NFGD tampered with the meter, or the meter was broken and it has installed the broken meter someplace else.  


At the hearing, Mr. Reyes made a sixth and seventh contention.  The sixth contention is that he would not have pursued his complaint if his calls had been logged and if the response to his calls would have been professional.  Tr. 62.  The seventh contention is that because of his concern about others who, unlike himself, have no way to pay their gas bills, Tr. 12, the law needs to be changed “to review all the meters in town because if they are overcharging a dollar per customer for different customers it’s a quarter of a million dollars and somebody is running away with that money.”  Tr. 14.



These contentions are discussed below in the order presented above.
1.
Gas leak allegation





Mr. Reyes testified that he called NFGD for months about smelling a gas odor and that he noticed a strong odor in December 2005.  Finding of Fact No. 4.  NFGD’s records show that Mr. Reyes first contacted NFGD about an odor of gas on December 5, 2005.  Finding of Fact No. 12.  Mr. Reyes offered no evidence regarding the dates on which he called NFGD about smelling gas.  NFGD’s evidence is reliable and persuasive on this point.  Mr. Reyes has not met his burden of proof.


Mr. Reyes contacted NFGD about an odor of gas on December 5, 2005 and NFGD shut off the service.  Finding of Fact No. 12.  NFGD changed the meter on December 7, 2005.  Finding of Fact No. 13.  NFGD’s answer indicates that upon investigation it discovered a leak at the meter inlet and removed and replaced the meter.  The BCS decision upon informal complaint indicates that its investigation revealed that NFGD shut off the meter on December 5, 2005 because of a leak on the inlet side of the meter.  NFGD Ex. C.  Nothing in the record suggests that NFGD’s response was lacking in any way.

2.
Mr. Reyes’ allegation that he got an NFGD technician from the street to shut 
off the gas to avoid an explosion



The record demonstrates that NFGD shut off the gas on December 5, 2005 and that the technician gave Mr. Reyes the paper with the incorrect meter reading written on it on December 7, 2005, the date the meter was removed for testing.  Finding of Fact Nos. 12 and 13.  At the hearing, Mr. Reyes testified that he “dragged him [the NFGD technician] out of the street.”  Tr. 12.  There is nothing in the record, other than Mr. Reyes’ unsubstantiated assertion, indicating that NFGD shut off the gas in response to Mr. Reyes finding an NFGD technician in the area and demanding that he shut off the gas to avoid an explosion.  Mr. Reyes has not met his burden of proof.  
Mr. Reyes complains that in not responding to his leak complaints, NFGD was negligent in protecting the public.  Tr. 25-26.  Nothing in the record suggests that NFGD was negligent in responding to Mr. Reyes’ December 5, 2005 call about the odor of gas.  It shut off the gas that day.  Finding of Fact No. 12.

3.
Mr. Reyes’ allegation that after NFGD changed his original meter it installed 
a faulty meter with a leak

NFGD changed Mr. Reyes’ first floor meter on May 16, 2005.
  Finding of Fact No. 11.  It removed that meter on December 7, 2005 after discovering a gas leak.  Finding of Fact Nos. 12 and 13.  The record demonstrates that the leak was on the inlet side of the meter.  Nothing indicates that the meter was faulty.  NFGD tested the meter on December 22, 2005.  Finding of Fact No. 14.  Although NFGD did not provide evidence of the meter test, Mr. Reyes testified that NFGD sent him a letter indicating that “the testing of the meter was okay, that 1 or 2 percent failure is within the law.”  Tr. 8.  The Commission’s regulations provide that residential meters test within an accuracy of 2% slow and 2% fast and that if a meter reads over 2% fast, the utility must refund the meter testing charge and refund to or credit the customer for the over charge.   52 Pa. Code §§59.21 and 59.22.  Mr. Reyes has not demonstrated that the meter NFGD installed on December 7, 2005 was faulty.  He has not met his burden of proof.
4.
The meter read of the NFGD technician 



Mr. Reyes contends that the meter reading of 00088 which the NFGD technician wrote down and gave to him was correct.  



Although on December 7, 2005, NFGD’s technician gave Mr. Reyes a paper with the meter reading of 00088 for the meter serving the first floor (Reyes Ex. 1), the reading was in error.  Finding of Fact Nos. 13 and 14.  NFGD gave three reasons why the technician made an incorrect reading and why the correct reading was 00880.  


First, the dial read 00880 when the meter arrived at the Erie testing facility and Ms. Whipple testified that the meter dial does not change after the meter is removed from service.  Finding of Fact No. 14.  Mr. Reyes did not rebut this testimony.  Second, Ms. Whipple testified that the meter was set at 00000 on May 16, 2005.  She stated that it was more likely that from May 16 to December 7, 2005, the meter would register 880 Mcf of use, not 88 Mcf, especially with the weather turning colder in November.  Finding of Fact No. 15.  Mr. Reyes did not rebut this testimony.  Finally, Ms. Whipple testified that NFGD’s usage comparison report showed that the account used 89 Mcf of gas in the month of September 2005 alone.  This verifies the 00880 meter reading because it is more than the 88 Mcf of usage which the incorrect reading of 00088 would have indicated.  Finding of Fact No. 15.  Mr. Reyes did not rebut this testimony.  NFGD’s unrebutted evidence is persuasive and Mr. Reyes has not met his burden of proof.


In his complaint, Mr. Reyes asserts that he had the technician write down the meter reading because NFGD makes fraudulent charges and estimated billings.  He provided no evidence that NFGD’s charges or estimated billings are fraudulent.  He has not met his burden of proof.
5.
Mr. Reyes’ contention that if NFGD now asserts that the technician’s reading was wrong, it is either because NFGD tampered with the meter or the meter was broken and it has installed the broken meter someplace else  




At the hearing Mr. Reyes repeated his contention that either the meter serving the first floor of the building was faulty or NFGD had tampered with it.  Tr. 11, 13.  As discussed above, other than Mr. Reyes’ unsubstantiated assertion, nothing in the record of this proceeding demonstrates that NFGD tampered with any of the meters serving the first floor or that any of the meters were broken.  If NFGD placed the meter in service elsewhere after it tested as accurate, it violated no Commission regulation in doing so.  Mr. Reyes has not met his burden of proof.
6.
Mr. Reyes contention that his calls had not been logged and that NFGD’s 
response to his calls was not professional.  Tr. 62.  



Mr. Reyes did not demonstrate that NFGD did not log his calls or that it was not professional in its handling of his calls.  

Mr. Reyes attempted to establish that he called NFGD about changing or testing his meter many times before March 17, 2005.  Mr. Reyes stated that he has lived in Erie for the past couple of years, but provided no testimony regarding the dates on which he called NFGD about changing or testing his meter.  Finding of Fact No. 3.  To the contrary, NFGD’s records show that he made the first call about changing or testing his meter on March 17, 2005.  Finding of Fact No. 9.  NFGD’s evidence is reliable and persuasive on this point.



Mr. Reyes asserted that NFGD’s call center did not record his calls.  He testified that sometimes when he calls NFGD’s 800 number, he is connected to Buffalo and sometimes to Erie.  Tr. 53-54.  NFGD’s call center is located in Erie.  Finding of Fact No. 8.  Ms. Whipple did state that NFGD has a call center in Buffalo but that it handles New York calls.  Tr. 53.  


When asked why NFGD’s records do not show calls about a gas odor before December 2005, Mr. Reyes stated that he used NFGD’s 800 number when he was in California and that he discovered the 800 calls are either selectively recorded or are recorded somewhere in the Bahamas.  This testimony conflicts with Mr. Reyes’ earlier testimony that he lived in Erie for the past two years.  In addition, he offered no evidence on this point beyond his speculative statement about service center calls being selectively recorded or recorded in the Bahamas.  The Commission’s findings of fact must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980).  Mr. Reye’s testimony about selective recordings and recordings in the Bahamas is not substantial evidence.



Mr. Reyes asked Ms. Whipple several questions about the accuracy of the data the call representatives enter into NFGD’s computer system.  He asked about how the data would be entered if the computer system became inoperable during a call.  Tr. 56-60.  There is no evidence in the record that this had ever occurred.  Mr. Reyes also asked whether the data would be entered correctly if a caller was argumentative.  Tr. 59-60.  There is no record evidence, however, that Mr. Reyes was argumentative or that, if he was, this caused the call representative to enter incorrect data.  Mr. Reyes asked if a customer representative could log information into the wrong account.  Tr. 55.  Nothing in the record suggests this happened to any calls Mr. Reyes made and, as discussed above, the mere suspicion of the existence of a fact is not substantial evidence.


Mr. Reyes has not met his burden of proof.

7.
Mr. Reyes’ concern about payment troubled customers and his contention 
that the law should be changed to require NFGD to check all meters in 
Erie to make sure NFGD is not overcharging all of its customers




At the hearing Mr. Reyes expressed concern about others who, unlike himself, have no way to pay their gas bills.  Tr. 12.  He stated that “[i]t’s the arrogance and the treatment of clients like me that really alienates me the most.”  Tr. 14.  Finally, Mr. Reyes asserts that the law needs to be changed “to review all the meters in town because if they are overcharging a dollar per customer for different customers it’s a quarter of a million dollars and somebody is running away with that money.”  Tr. 14.



During cross-examination, Mr. Reyes stated that the crux of his complaint is that NFGD is illegally or fraudulently overcharging customers like him and that even though he has proof of the technician’s handwritten meter reading, NFGD asserts he owes them more money.  For Mr. Reyes to be convinced otherwise he would have to know where and when the meter was tested, and if it was put back into service because, if it was, another customer might be suffering the same problems he suffered.  Tr. 25-26.




As discussed above, the meter tested accurate and NFGD violated no Commission regulation if NFGD put the meter back in service.  Nothing in the record supports Mr. Reyes’ statement that NFGD is overcharging all of its customers in Erie.  Mr. Reyes has not met his burden of proof.

Conclusion


Mr. Reyes did not specifically claim that the amount for which NFGD billed him for previously unbilled service was incorrect.  Previously unbilled utility service is proved for in the Commission’s regulations.  52 Pa. Code §56.14 reads as follows:

§ 56.14. Previously unbilled utility service 

  When a utility renders a make-up bill for previously unbilled utility service resulting from utility billing error, meter failure, leakage that could not reasonably have been detected or loss of service, or four or more consecutive estimated bills and the make-up bill exceeds the otherwise normal estimated bill by at least 50% and at least $50:

(1) The utility shall review the bill with the ratepayer and make a reasonable attempt to enter into a payment agreement.

(2) The period of the payment agreement may, at the option of the ratepayer, extend at least as long as:

(i) The period during which the excess amount accrued.

(ii) Necessary so that the quantity of service billed in any one billing period is not greater than the normal estimated quantity for that period plus 50%.



Nothing in the record suggests that NFGD did not follow the Commission’s regulations when billing Mr. Reyes for the previously unbilled service which resulted from the incorrect meter reading.



Mr. Reyes has not demonstrated that NFGD violated any law which the Commission has jurisdiction to administer, or any regulation or order of the Commission. 66 Pa. C.S.§701.  Mr. Reyes has not met his burden of proving any of the allegations he made in his complaint or during the hearing.  His complaint must be dismissed.  Because this is a commercial account, no payment arrangement is set forth in the order below.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the subject matter to and the parties of this proceeding.



2.
Mr. Reyes has not met his burden of proof.

ORDER



THEREFORE;



IT IS ORDERED:



1.
That the complaint of Julio C. Reyes against National Fuel Gas Distribution Corporation at Docket No. C-20066215 is dismissed for failure to meet the burden of proof.



2.
That the docket in this proceeding be marked closed.
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Administrative Law Judge




Date:  August 22, 2006
	�	Mr. Reyes contacted NFGD about changing and testing the meter serving the first floor on March 17 and April 18, 2005.  Each time, NFGD informed him about the $10.00 fee which had to be paid in advance.  Finding of Fact Nos. 9 and 10.  Mr. Reyes has not asserted that the $10.00 fee is unreasonable.  NFGD changed the meter on May 16, 2005.  Finding of Fact No. 11.  Nothing in the record suggests that NFGD’s response was tardy.  Most likely it waited until Mr. Reyes made the $10.00 payment.
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