BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Ida J. Hendricks-Walker



:











:

v.





:

C-20055551









:

Philadelphia Gas Works



:
INITIAL DECISION

Before

Charles E. Rainey, Jr.

Administrative Law Judge

HISTORY OF THE PROCEEDING
On November 10, 2005, Ida J. Hendricks-Walker (Complainant) filed a formal complaint (complaint) against Philadelphia Gas Works (Respondent) alleging that there are incorrect charges on her bill.  On December 16, 2005, Respondent filed an answer denying the material allegations in the complaint.

By Hearing Notice dated December 16, 2005, I was assigned to this case and a hearing was scheduled for March 15, 2006.  By Prehearing Order dated December 27, 2005, the parties were informed of certain procedural rules that would be followed in this case.
The hearing was held as scheduled.  Complainant appeared pro se and testified.  Her husband, Alvin Walker, also testified.  Respondent was represented by Laureto Farinas, Esq. Respondent presented the testimony of Jennifer Raksnis, a customer review unit officer for Respondent.  Respondent introduced five exhibits, all of which were admitted into evidence.  
I received the transcript of the hearing on June 2, 2006.  The hearing transcript consists of fifty pages.  
FINDINGS OF FACT
1.
Gas service to the residence located at 5403 Media Street, Philadelphia, PA 19131 has been in the name of Ida Sullivan since the account was established in 1960.  Tr. 30-31; PGW Ex. 1. 
2.
Ida Sullivan is the mother of Complainant, Ida J. Hendricks-Walker.  Tr. 24.

3.
Complainant’s mother died in 1993.  Tr. 11.
4.
Complainant’s father lived with Complainant’s mother in the Media Street residence.  After Complainant’s mother died, Complainant took in her father to live with her at 46 North 54th Street, Philadelphia, PA.  Tr. 9, 42.
5.
Complainant’s father died in 1999.  Tr. 11.
6.
Complainant allowed a coworker and her family to reside in the Media Street property rent-free sometime between 1993 and July 2000, after the coworker’s home was damaged in a fire.  The coworker’s family consisted of her husband, son and daughter.  Tr. 6.
7.
Complainant also allowed another person to live in the Media Street property rent-free sometime between 1993 and July 2000.  Tr. 6.
8.
Respondent, Philadelphia Gas Works, has held Complainant responsible for payment of the gas bills since July 10, 1997.  Tr. 32-33, PGW Ex. 1 at 1.
9.
From July 10, 1997 until July 7, 2001, gas bills for the Media Street property were estimated.  When Respondent accessed the property on July 7, 2001 and obtained an actual meter reading, it discovered that the bills had been underestimated.  The account balance on June 8, 2001, based on the underestimated billings was $3,801.33.  However, after obtaining an actual reading on July 7, 2001, Respondent issued a make-up bill on July 11, 2001 in the amount of $5,175.51.  Tr. 26-27; PGW Ex. 1 at 4.

10.
On July 7, 2001, Respondent installed an automatic meter reading (AMR) device at the property.  Since the installation of the AMR device, all bills have been based on actual readings.  Tr. 26-27.

11.
In July 2000, Complainant and her husband, Alvin Walker moved into the Media Street property.  Tr. 7.
12.
The Media Street property is two stories with three bedrooms, a living room, dining room, kitchen, shed and basement.   The Media Street property has a gas furnace, water heater and stove.  Tr. 8, 14.
13.
In January 2001, Complainant’s husband installed a new furnace in the Media Street property.  Tr. 21-23.
14.
Complainant never applied to have gas service at the Media Street residence placed in her name.  Tr. 32.
15.
The son of Complainant’s husband lived with them in the Media Street residence from one to six months.  Tr. 12-13. 


16.
Complainant’s husband’s grandson lived with them in the Media Street residence from 2002 to 2004.  Tr. 8.


17.
Complainant has paid the gas bills on the Media Street property since 1997, and even prior to that time.  Tr. 10-11.


18.
Complainant’s gas bill payments have been sporadic.  She made four payments in 2003, and four payments in 2004.  The last payment she made on the account was on September 23, 2004.  Tr. 15-16; PGW Ex. 1.


19.
Complainant has received three payment arrangements from the Commission’s Bureau of Consumer Services (BCS).  Tr. 32-33, 44-45; PGW Ex. 5.


20.
The first BCS decision was issued on January 3, 2002, after Complainant complained that her bills were too high.  BCS required Complainant to pay her budget bills (then $299) plus $15 toward her arrears, for a total of $314 a month.  Tr. 44-47; PGW Ex. 5.


21.
The second BCS decision was issued on April 14, 2004, following another informal complaint filed by Complainant.   BCS again required Complainant to monthly pay her budget bills plus $15.00 toward her arrears.  Tr. 44-47; PGW Ex. 5.


22.
The most recent BCS decision was issued on October 18, 2005.  It required Complainant to monthly pay her budget bill (which at that time was $276) plus $2,810 toward her arrearage.  Tr. 44-47; PGW Ex. 5.



23.
Complainant failed to comply with any of the BCS decisions.  PGW Ex. 1.



24.
Complainant’s income of $60,000 a year disqualifies her for enrollment in Respondent’s Customer Responsibility Program.  Tr. 45-46. 



25.
As of the hearing on March 15, 2006, Complainant’s outstanding account balance was $17,793.48.  Tr. 35.
DISCUSSION



Section 701 of the Public Utility Code, 66 Pa.C.S. §701, provides that “…any person…may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the commission.”  As the complainant seeking affirmative relief from the Commission, Complainant has the burden of proving the complaint allegations by producing evidence which establishes the material facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Company, F-00161139 (November 16, 1993); 66 Pa.C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. PA Public Utility Commission, 578 A.2d 600, 602 (1990), alloc. den., 602 A.2d 863 (1992), Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in light of all the evidence in a case.  Burch v. Reading Company, 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).


In the present case, Complainant and her husband assert that they should only be held responsible for payment of gas bills since January 2001.  Tr. 21-23.  They also seek an explanation regarding why there was a significant increase in the gas bill from June to July 2001.  Tr. 7.


In regard to Complainant’s first assertion, the facts are that Respondent has held Complainant responsible for payment of the gas bills for service to 5403 Media Street, Philadelphia, PA 19131, since July 10, 1997.  Complainant’s mother, Ida Sullivan, however, had lived in the property with her husband (Complainant’s father) and she is named on the gas service account.  Complainant’s mother died in 1993 according to Complainant’s testimony.  Respondent’s witness, Jennifer Raksnis, testified however that Complainant had not informed Respondent of her mother’s death prior to the hearing, and that Complainant had never applied to have service taken out of her mother’s name.  Tr. 32-34.  The record indicates that Respondent was aware however that Complainant had been paying the gas bills for service to the property.  Tr. 44-47.  


Complainant testified that although she paid the gas bills for the property even before her mother died, she (Complainant) did not move into the property until July 2000.  Complainant testified that after her mother’s death in 1993, she took in her father to live with her at another address, and that he died in 1999.  When Complainant moved into the Media Street property in July 2000, the gas furnace was not working, according to Complainant’s husband.  Mr. Walker testified that he replaced the broken gas furnace with a new one in January 2001.  Mr. Walker opined that therefore they should not be held responsible for payment of gas bills prior to January 2001.  Tr. 21-23.


Complainant however indicated in her testimony that she exercised control over the Media Street property even while not living there.  She paid the gas bills for service to the property.  She also permitted people to live in the property between 1993 and July 2000.  Complainant testified that she allowed a co-worker and her family to live in the property over a period of time after the co-worker’s home was damaged in a fire.  Complainant also testified that she allowed another person to live in the property over a period of time.



Therefore, while Complainant may not have lived in the property before July 2000, she exercised control over the property and benefited from the gas service which allowed her to put up friends in the property.


I also find that Complainant did not meet her burden of proof that the gas bills were not commensurate with the gas usage at the property, even if the gas furnace malfunctioned for a period of time prior to January 2001.  The record in this case does not indicate whether the gas furnace malfunctioned prior to July 2000.  I also note that gas was also used in the property to heat the water and for cooking.  


For all of the foregoing reasons, I find that Complainant did not meet her burden of proving that Respondent violated Pennsylvania public utility law by holding her responsible for payment of the gas bills beginning on July 10, 1997.


I next address the clarification Complainant seeks for the gas bills she received in June and July of 2001.  From July 10, 1997 until July 7, 2001, gas bills for the Media Street property were estimated.  When Respondent accessed the property on July 7, 2001 and obtained an actual meter reading, it discovered that the bills had been underestimated.  So while the account balance on the June 8, 2001 bill was $3,801.33, the account balance on the July 11, 2001 bill was $5,175.51.


Commission regulations provide that at the option of the ratepayer make-up bills may be paid over a period at least as long as: (1) the period during which the excess amount accrued; or (2) necessary so that the quantity of service billed in any one billing period is not greater than the normal estimated quantity for that period plus 50%.  52 Pa. Code §56.14(2).  The make-up bill in this case accrued over a four year period (July 10, 1997 to July 7, 2001).  The record does not reflect the terms of any payment agreement that Respondent entered into with Complainant.  However, BCS in a decision rendered on January 3, 2002, established a payment agreement which required Complainant to pay $15 monthly toward an arrearage that had ballooned to well in excess of $5,175.51.
  Therefore, Complainant had been afforded an opportunity to extinguish in approximately 28 years an arrearage that had accrued in four years.  Complainant had therefore been afforded a payment agreement that was not violative of 52 Pa. Code §56.14(2).  The record indicates that Complainant did not comply with that payment agreement and that she broke two subsequent payment agreements that BCS established.  The Commission is precluded from establishing another payment agreement, absent a change in income.  66 Pa. C.S. §1405(d); Reconsideration of Chapter 14 Implementation Order, 
M-00041802F0002 at 22 (October 31, 2005).  There is no evidence of a change of income in this case.
 


For all of the foregoing reasons, I must dismiss the complaint.  
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.

2.
Complainant had the burden of proof.

3.
Complainant failed to meet her burden of proof.

4.
Respondent has not violated any provision of the Public Utility Code, Commission regulation or any Commission order.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the complaint filed by Ida J. Hendricks-Walker against Philadelphia Gas Works at Docket No. C-20055551 is dismissed.

2.
That this case be marked closed.

Date: August 23, 2006



_______________________








Charles E. Rainey, Jr.







Administrative Law Judge
	� 	Complainant’s account balance on January 9, 2002, was $7,975.57.  PGW Ex. 5 at 1.


	� 	How much of a decrease in household income constitutes a “change in income” is defined at 66 Pa.C.S. §1403.
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