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HISTORY OF THE PROCEEDING

On June 6, 2006, Karla Wood (Complainant) filed a Formal Complaint against Pennsylvania-American Water Company (Respondent or PAWC) alleging that she has had a reduction in income and is therefore, entitled to a second Commission established payment arrangement.  On June 29, 2006
, Respondent filed an Answer denying the material allegations of the Complaint.
On June 15, 2006, Complainant filed an Amended Complaint discussing The Responsible Utility Customer Protection Act, 66 Pa. C.S. §1401 et seq., and reiterated her claim that she was entitled to a Commission established payment arrangement.  On July 10, 2006
, Respondent filed an Answer to Amended Complaint denying the material allegations of the amended Complaint.  
On July 5, 2006, a Telephone Hearing Notice was issued and advised the parties that an initial telephonic hearing was scheduled for Tuesday, August 15, 2006 at 2:00 p.m.  This case was assigned to me pursuant to 56 Pa. Code §56.174.  
On July 11, 2006, I issued a Prehearing Order advising the parties of the date and time of the scheduled hearing and informing them of the procedures applicable to this proceeding.  The Prehearing Order also reminded the parties of their responsibility to advise of any change in the telephone number at which they were to be contacted, and advised Complainant that this case would be dismissed if they did not participate in the hearing and present evidence on the issues raised in the Complaint.  
In accordance with the provisions of the Prehearing Order, by cover letter dated August 8, 2006, Respondent submitted three copies of four exhibits for possible use at the Initial Telephone Hearing.  

On August 14, 2006, I received a letter from Complainant explaining problems she’s had with her bank which resulted in failing to make payment as required by a tentative settlement reached by the parties; explaining an issue surrounding the processing of a credit card payment by a gas station attendant; expressing her dissatisfaction with the format of the bills received from Respondent; and commenting that I failed to return a telephone message from her.  On the day of the hearing, Complainant contacted me
 to provide the telephone number where she wanted to be contacted for the hearing.  At that time, I explained to Complainant that I did not receive any message indicating that she was attempting to contact me and requesting a return call.  Complainant stated that she may have called one of the 800-numbers and not the number for the Office of Administrative Law Judge provided on the Hearing Notice and Prehearing Order.  
The Initial Telephone Hearing convened as scheduled.  Complainant appeared pro se and testified in support of the Complaint.  Susan Simms-Marsh, Esquire appeared on behalf of Respondent, presented the testimony of one witness, Judy Jordan and offered four exhibits, which were admitted into the record.  The record closed at the conclusion of the hearing
.

FINDINGS OF FACT

1.
Complainant is a residential electric customers of Respondent and takes service at 311 Grandview Blvd., West Homestead, Pennsylvania.  At the time of the hearing, the Complainant’s 18-year old child resided with her but is going away to college in the fall.
2.
Respondent is Pennsylvania-American Water Company.
3.
Complainant filed a Formal Complaint and an Amended Formal Complaint against Respondent alleging an inability to pay her water bills and requesting a lower payment arrangement.  Complainant also complained that payments made to West Hempstead Borough Sewer Authority (the Borough) were not applied to her bills from Respondent.  
4.
Complainant sole form of income is SSI.  

5.
In 2004, Complainant received $591.40 monthly from SSI.  
6.
Beginning in February 2005, the Social Security Administration (SSA) began deducting certain monies from Complainant’s monthly check due to an overpayment during the period from May 2000 through August 2003.  Complaint Attachment.  

7.
Beginning in February 2005, the SSA withheld $54.14 monthly from Complainant’s check.  Complaint Attachment.  
8.
In January 2006, the SSA began withholding $60.30
 from Complainant’s monthly checks.  The total amount of Complainant’s SSI payments for 2006 is $603 per month.  After the withholding, Complainant receives a monthly check for $542.70.  Complaint Attachment.  
9.
Complainant suffers from epilepsy and is undergoing treatment for this condition in Pittsburgh.  
10.
At hearing, Complainant explained that she was confused by the bills received from Respondent because both water (provided by Respondent) and sewer (provided by West Hempstead Borough) charges were listed on her monthly bills.  
11.
To make a payment on her water/sewer bill, Complainant made payments, in person, at the West Hempstead Borough office.  Complainant made payments
 at the Borough, rather than mailing payments to PAWC, because its offices were close to her home.  
12.
Between November 2003 and July 2006, Complainant made 15 payments directly to West Hempstead Borough.  

13.
Complainant believed that by paying in this fashion, her payments would be applied to both her water and sewer charges.  

14.
Neither PAWC nor the Borough informed Complainant that her payments were only being applied to her sewer charges.  The payments made to the Borough are reflected on the account statement submitted as PAWC Exhibit 1.  These payments are listed in the column titled “Sewer Payments”.  
15.
In October 2004, PAWC entered into a contract with West Hempstead Borough.  Pursuant to this contract, PAWC acts as billing agent for the Borough.  
16.
The monthly billing statements issued by PAWC state that payments may be remitted to the company: (1) by electronic fund transfer; (2) in-person at a local payment location; or (3) by mail.  
17.
Complainant is enrolled in PAWC’s H2O2 Others Program and receives 50% off the $11.50 fixed customer service charge.  
18.
When a customer, whose bill includes water charges from PAWC and sewer charges from a municipal authority, enters into a payment agreement with PAWC, the terms of that payment agreement apply only to the PAWC charges and account arrearage.  The sewer charges must be added, by the customer, to the payment amount required by the payment arrangement.  

19.
Payments remitted to PAWC are allocated, on a percentage basis, between water and sewer.  
20.
On May 22, 2006, the Commission’s Bureau of Consumer Services (BCS) dismissed an informal complaint filed by Complainant without a decision finding that although she experienced a change in income in 2006, she did not make any payments since February 2005 and therefore, was not entitled to another payment arrangement.  Complainant did not file a Notice of Appeal form with regards to this decision.  
21.
On July 30, 2004, BCS established a payment arrangement for Complainant which required her to make monthly payments in an amount equal to her monthly bill for usage
 plus $15 per month.  Complainant did not make payments in compliance with this agreement.  

22.
In addition to the BCS determination, Complainant defaulted on two prior payment agreements negotiated with Respondent.  

23.
As of July 24, 2006, Complainant had an overdue balance for sewer of $143.50.  PAWC Exh. 1

24.
As of the hearing date, Complainant had an overdue account balance with Respondent of $1603.03.
DISCUSSION

In her Formal Complaint, Complainant alleged an inability to pay her monthly bills from Respondent and that she has experienced a reduction in income and is therefore, entitled to another payment arrangement.  As relief, Complainant requested that the Commission establish a payment arrangement on her account with Respondent.  Furthermore, at the hearing, Complainant expressed confusion with her billing statements.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).  

To satisfy this burden, Complainant must show that the named utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence, that is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm., 578 A.2d 600 (Pa. Commw. 1990), alloc. den., 602 A.2d 863 (Pa. 1992); Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Comm., 447 A.2d 1100 (Pa. Commw. 1982); Edan Transportation Corp. v. Pa. Public Utility Comm., 623 A.2d 6 (Pa. Commw. 1993); 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm., 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super.  1960); Murphy v. Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Commw. 1984).  

Complainant’s complaint against Respondent seems to be (1) that the bills for water and sewage are contained on a single monthly billing statement; (2) that during 2005 and 2006 she made certain payments, in person, at the West Hempstead Borough offices and believed these payments would be applied to both her water and sewer bills; (3) that the amounts paid were applied in their entirety by the Borough to an arrearage on her sewer account; (4) that the amounts paid to the Borough appeared as deductions on her monthly billing statements and (5) that Respondent failed to notify her that payments made directly to the Borough were applied solely to her account for sewer service.  Complainant further avers that she experienced a reduction in income and is entitled to a Commission established payment arrangement.  The billing format issue and Complainant’s request for a payment arrangement will be addressed separately.  
Bill Format Issue
Complainant testified that she was confused by the format of Respondent’s bills.  She contended that since each bill contained a separate charge for water and sewer she presumed that payments made directly to West Hempstead Borough would be applied to both water and sewer charges.  Complainant further stated that each bill received by Complainant reflected any payments made to the Borough during the billing period and that this strengthened her belief that the payments made directly to the Borough were being applied to both water and sewer charges.  

Respondent’s witness, Ms. Jordan, testified that Respondent entered into a contract with West Hempstead Borough whereby Respondent would act as billing agent for the Borough.  Pursuant to this contract bills issued by PAWC contain charges for water service, rendered by Respondent, and sewer charges levied by the Borough.  The Sewer charges began appearing on customer’s bills in February 2004.  Under the contract, payments made to Respondent are allocated on a percentage basis between water and sewer.  The billing statements issued by PAWC instructed customers that payments should be directed to PAWC and that the payment could be remitted in the following ways: mail, electronic fund transfer, or at a local payment center.  Nothing in the billing statements issued by Respondent indicates that payments could be made at the West Hempstead Borough office.  It is also important to note that while Respondent has a contractual duty to allocate payments between water and sewer service, the Borough has no such obligation.  
From July 2005 through May 2006, Complainant made 11 payments at the Borough Office and each of these payments is reflected as a “sewer payment” in Respondent’s records.  Complainant has an overdue balance with the Borough for sewer service and none of the payments made to the borough were sufficient to liquidate that balance.  Complainant testified that she makes payments at the Borough office because it is close to her home and she likes to talk to the people who work in the office.  Complainant admitted that the bills she received each month came from Respondent and not the Borough.  
Commission regulations at 52 Pa. Code §56.15 set forth the information that must be contained in a billing statement issued by a regulated utility, such as Respondent.  Complainant failed to present any evidence demonstrating that the bills issued by Respondent did not contain this information.  Furthermore, I am unable to find any statute, regulation or Commission order that prohibits the Respondent from acting as billing agent for the Borough.  While Complainant may find her bills somewhat confusing, there is no record evidence showing that she contacted the Respondent or a representative of the Borough to request an explanation of her bills and clarification regarding the allocation of payments.  I cannot conclude that Complainant’s assumption that payments made directly to the Borough would be allocated between her water and sewer charges is reasonable given the fact that all of the bills were issued directly by Respondent and contained information explaining to customers that payments should be remitted directly to PAWC.  
Finally, Complainant complained that Respondent did not contact her for a period of two years to advise her that the payments being made were only being applied to her sewer bills and that if she knew this she would have made payments differently.  Although it is reasonable to question Respondents inaction regarding an account that was accruing a rather significant balance, there is no provision of the Public Utility Code or Commission regulations that require Respondent to initiate termination proceedings after a specific number of months of providing service without payment.  Furthermore, to place all of the responsibility on Respondent is misguided in that Complainant saw that the amount due on her monthly bills continued to increase despite making what she believed to be payments for both water and sewer service.  She had numerous opportunities to contact Respondent or, alternatively, speak to a Borough representative regarding this issue and chose not to do so.  

Complainant continues to receive service from Respondent and should now understand that the charges for water and sewer, although issued on one bill, are for separate and distinct services.  To ensure proper credit of payments for water service Complainant must send payments directly to PAWC.  
Complainant failed to sustain her burden of proving that the bills issued by Respondent violate the Public Utility Code, or a regulation or Order of the Commission.  This portion of the Complaint is denied.  

Request for a Payment Arrangement

Complainant asserts that she has experienced a change in income since the BCS issued a decision
 finding that she was not entitled to a Commission established payment arrangement.  Although she did not file a Notice of Appeal, the Complaint was filed within 20 days of the issuance of the BCS determination and therefore, I believe that by filing her Complaint, the Complainant intended to request Commission review of this decision.  Accordingly, I will treat this Complaint as a timely appeal from a BCS determination.    
The Responsible Utility Customer Protection Act, 66 Pa. C.S. § 1401, et seq. (Chapter 14 or the Act), became effective December 14, 2004, and applies to this proceeding.  This new law provides strict guidelines that the Commission must follow in handling customer complaints.  Section 1405(d) of the Public Utility Code reads as follows:

(D)
Number of Payment Agreements. – Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.

66 Pa. C.S. § 1405(d).  Section 1403 of the Public Utility Code defines “Payment Agreement” as follows:

An agreement whereby a customer who admits liability for billed service is permitted to amortize or pay the unpaid balance of the account in one or more payments.

66 Pa. C.S. § 1403 (Definition of “Payment Agreement”).  

Furthermore, a “Change in Income” is defined in Section 1403 of the Public Utility Code as follows:

A decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the federal poverty level.

66 Pa. C.S. § 1403 (Definition of “Change in Income”).  “Household Income” is defined in Section 1403 as “[t]he combined gross income of all adults in a residential household who benefit from the public utility service.” 66 Pa. C.S. § 1403 (Definition of “Household Income”). 

The Commission has the authority to review a payment arrangement to ensure compliance with Chapter 14 of the Public Utility Code but lacks the authority to establish a second or subsequent payment arrangement, absent a change in a customer’s household income, if a customer has defaulted on a previous payment arrangement.  

The Commission revisited its initial interpretation of the payment arrangement restrictions of §1405(d) of the Act and determined that the Commission is not precluded from establishing one payment arrangement for a customer who has defaulted on a prior arrangement negotiated with the utility.  Specifically, the Commission stated “. . . §1405(d) permits the establishment of one payment agreement by the Commission, subject to the requirements and limitations of §1405.”  Reconsideration of Implementation Order, Order entered October 31, 2005 at Docket No. M-00041802F0002 (emphasis added).  Accordingly, the Commission has the authority to establish a single payment arrangement for a customer that meets the requirements set forth §1405 (b).    

Complainant’s sole source of income is SSI.  Complainant has been receiving SSI for approximately 15 years.  On November 10, 2004, the Social Security Administration notified Complainant that she had been overpaid from May 2000 through August 2003 and that $59.14 would be deducted from her SSI check each month, beginning in February 2005, until the overpayment was recouped.  Complaint Attachment A
.  At some point in 2005, this amount was reduced to $57.90 and in January 2006, the withheld amount was increased to $60.30.  Complaint Attachment B
.  Complainant was unable to provide an income amount for 2005 but indicated that after the $57.90 reduction, she received a check for $579
.  For 2006, the total SSI amount paid to Complainant, prior to the withholding is $603.00 and is an increase over the amount paid in 2005.  Complaint Attachment B.  This is Complainant’s gross income.  The amount actually received by Complainant is $542.70 and represents her net income.  
Here, on May 22, 2006, the BCS dismissed Complainant’s informal Complaint finding that she experienced a change in income but payments on her account ceased prior to the income deduction
.  The BCS dismissed the complaint without a decision
.  It is relevant to note that it is during this time that Complainant was making payments at the West Hempstead Borough offices.  The Complainant has never been issued a Chapter 14 payment arrangement by the Commission.  Accordingly, she is entitled to a single Commission established payment arrangement subject to the limitations and requirements of the Act. 
Complainant’s income is the same now as it was when the BCS issued its determination in May 2006.  The fact that the amount due to Complainant from SSI is reduced because of an overpayment does not affect her gross income and the provisions of Chapter 14 require an evaluation of gross income, not net income to determine a customer’s household income.  In fact, Complainant’s gross income increased from 2005 to 2006.  However, even with the increase in income Complainant remains a level 1 income customer according to federal poverty guidelines.  Complainant’s household income is less than 150% of the federal poverty level.  Therefore, any payment arrangement established for Complainant must provide for liquidation of her entire account balance within sixty (60) months
.  66 Pa. C.S. §1405(b)(3).  

Therefore, upon entry of a final Commission Order in this case, Respondent shall calculate the monthly “plus” payment amount required to permit Complainant to pay off her account arrearage within 60 months.  Complainant’s duty to make payments in accordance with the payment arrangement set forth herein shall begin with the first billing due date following entry of the final Order.  
Complainant must understand that this payment arrangement applies only to her overdue balance for water service with Respondent.  Complainant must pay the additional monthly amounts owed for sewer service provided by the Borough.  
As long as Complainant complies with this payment arrangement, Respondent shall not suspend or terminate her water service except for valid safety or emergency reasons.  If Complainant fails to make the required monthly payments, Respondent is authorized to suspend or terminate her service in accordance with 66 Pa. C.S. §1401 et seq. and Commission regulations at Chapter 56 of Title 52 of the Pennsylvania Code.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. § 701.
2. Complainant had the burden of proof and failed to carry that burden.  66 Pa. C.S. § 332(a).
3.
The Responsible Utility Customer Protection Act, 66 Pa. C.S. § 1401, et seq., applies to this proceeding.

4.
The Commission has the authority to review a payment arrangement to ensure compliance with the provisions of Chapter 14.  

5.
Although Complainant has not experienced a change in household income as defined in 66 Pa. C.S. § 1403 she has never been issued a Commission established payment arrangement that meets the requirements of 66 Pa. C.S. §1405(d) and is therefore entitled to a payment arrangement.
ORDER

THEREFORE, 

IT IS ORDERED:

1.
That the Formal Complaint filed by Karla Wood against Pennsylvania-American Water Company at Docket No. C-20066453 is sustained to the extent of establishing a payment arrangement and denied in all other respects.  
2.
That, the payment arrangement set forth below is applicable only to Karla Wood’s account for water service with Pennsylvania American Water Company.  

3.
That, upon entry of a final Commission Order in this case, Pennsylvania American Water Company shall calculate the monthly “plus” payment amount required to permit Karla Wood to retire her overdue account balance in 60 months.  

4.
That, beginning with the first billing due date following entry of a final Commission Order in this case, Karla Wood shall make monthly payments equal to her current monthly bill plus an amount sufficient to liquidate her account arrearage within 60 months.  

5.
That, so long as Karla Wood makes monthly payments as directed by this order, Pennsylvania American Water Service shall not suspend or terminate her water service except for valid safety or emergency reasons. 

6.
That, if Karla Wood fails to make the payments required by this order Pennsylvania American Water Service is authorized to suspend or terminate her utility service in accordance with 66 Pa. C.S. § 1401 et seq. and Commission regulations at Chapter 56 of Title 52 of the Pennsylvania Code.
Dated:
October 12, 2006



_________________________






Amanda N. Rumsey






Special Agent
� Respondent was served with a copy of the Complaint on June 9, 2006.  


� Respondent was served with a copy of the Amended Complaint on June 19, 2006.


� This call was routed to me through a call center representative at the Commission’s 800-number for consumer complaints.


� A tape recording of the hearing was made, no court reporter being present.


� The letter attached to the Complaint stated that the $60.30 was an increase from the $57.90 previously withheld.  Presumably, the amount withheld increased to $57.90 from $54.14 at some point in 2005.  


�  Complainant has an overdue account balance for sewer charges.  The payments to the Borough in any given month did not cover the entire amount due on the sewer bill.  


� Respondent does not have a budget billing program.


� This determination was issued May 22, 2006 at BCS Case No. 2076542.


� This attachment is a letter from the Social Security Administration advising Complainant of the overpayment and the monthly deduction from her check to recoup the overpayment.


� This attachment is a letter from the Social Security Administration, dated November 27, 2005, advising Complainant that her total amount received from SSI would increase beginning January 2006 and that the amount withheld would also increase.


� If this amount is correct, it would mean that Complainant was entitled to $637 per month from SSI in 2005.  This is inconsistent with the information contained in Complaint Attachment B stating that the monthly amount payable of $603 was an increase over the SSI payments made in 2005.  It is more reasonable to assume that the total amount paid to Complainant in 2005 was $579 per month.  


� I was unable to find any statute, regulation or Commission Order permitting denial of a payment arrangement, where a change in income exists, for failure to make payments.  


� It is noted that Respondent recommended to BCS that, if Complainant provided proof of income, she be issued a payment arrangement consisting of her average bill plus $25.


� As of the hearing date, Complainant’s monthly payment obligation, to meet the requirements of the Act, consisted of her bill plus $27.  
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