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demand, in the Boroughs of Shenandoah, 
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Ringtown, and Mahanoy City, and within an airline
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:

said boroughs, and in the Borough of Frackville
: 

and within an airline distance of three (3) statute 
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miles of Frackville, all located in 


:

Schuylkill County, Pennsylvania.


:
INITIAL DECISION
Before 

Kandace F. Melillo

Administrative Law Judge

HISTORY OF THE PROCEEDING



On March 20, 2006, Black Diamond Cab Company, Inc. (“Applicant” or “Black Diamond Cab Company”) filed an Application with the Pennsylvania Public Utility Commission (“Commission”), without benefit of counsel, requesting the right to begin to transport, as a common carrier, by motor vehicle, persons, upon call or demand, in the Boroughs of Frackville, Mahanoy City, Ringtown, and Shenandoah, and within an airline distance of ten (10) statute miles of the limits of said boroughs, all in Schuylkill County, Pennsylvania.  The Application was docketed on April 4, 2006, and published in the Pennsylvania Bulletin on April 15, 2006, with any protests due on or before May 8, 2006.


Timely protests to the Application were filed by Claude M. Davis (“Mr. Davis”) on April 27, 2006, and Randall Faust t/d/b/a Faust Taxi Service (“Faust Taxi”) on May 5, 2006.  The protest filed by Mr. Davis specifically noted that his interest in the proceeding was as a competitor due to a pending application for service in overlapping territory, which had been filed by the corporate entity Charlie’s Yellow Cab Company, Inc.



On May 15, 2006, a restrictive amendment to the Application was filed with the Commission, in which Faust Taxi withdrew its protest in exchange for an amendment which restricted the Applicant’s requested service territory to within three (3) statute miles of Frackville, rather than ten (10) statute miles.  However, the remaining protest of Mr. Davis was not withdrawn by the May 30, 2006, deadline for withdrawal of protests, and the Application was therefore assigned to the Office of Administrative Law Judge for a hearing and decision.


A Hearing Notice, dated July 24, 2006, notified the parties that an Initial Hearing was scheduled for Monday, August 28, 2006, at 10:00 a.m., in Hearing Room #4, Commonwealth Keystone Building.  A Prehearing Order was issued on July 25, 2006, which advised the parties of applicable hearing procedures and requirements concerning exhibits, attorney representation, continuances, subpoenas, and the burden of proof.  Settlement was encouraged. 



The Prehearing Order noted that a restrictive amendment had been filed, and that this necessitated a modification to the case caption.  I therefore directed that the case caption be revised as follows to reflect the restrictive amendment:

Application of Black Diamond Cab Company, Inc.,

A Corporation of the Commonwealth of Pennsylvania

For the right to begin to transport, as a common carrier, by motor vehicle, persons upon call or demand, in the Boroughs of Shenandoah, Ringtown, and Mahanoy City, and within an airline distance of ten (10) statute miles of the limits of said boroughs, and in the Borough of Frackville and within an airline distance of three (3) statute miles of Frackville, all located in Schuylkill County, Pennsylvania


The Prehearing Order also ruled that the competitive standing of Mr. Davis, as indicated in the protest, was based solely upon an Application which he had filed as an apparent officer of Charlie’s Yellow Cab Inc at Docket No. A-00122640.
  The Charlie’s Cab Application, which seeks approval for territory which overlaps the territory sought in Black Diamond’s Application, is currently pending before Administrative Law Judge (ALJ) Wayne L. Weismandel.  I concluded that Mr. Davis had only established standing as a competitor if the protest had actually been filed in the name of the corporate entity (Charlie’s Yellow Cab Inc), since, according to the language of the protest, it was the corporate entity which was seeking approval of a competing application at Docket No. A-00122640.  


As both the Applicant and Charlie’s Yellow Cab Inc (“Charlie’s Cab”) were corporations, I ruled that they must be represented by counsel at the hearing.  See, 52 Pa. Code §§1.21 and 1.22; see also, Snyderville Community Development Corporation v. Philadelphia Gas Works (Snyderville), Docket No. C-20055032, Opinion and Order entered July 31, 2006.  I further ordered that the attorney appearances must be entered by August 18, 2006, due to the pending August 28, 2006, hearing.  I specifically stated in the Prehearing Order that unrepresented parties would not be able to proceed at the hearing and that the Application and/or protest could be subject to dismissal for that reason.


On August 3, 2006, I received a Notice of Appearance from Hugh A. Jones, Esquire, on behalf of Black Diamond.  On August 17, 2006, I received a Notice of Appearance from Thomas J. Pellish, Esquire, on behalf of Charlie’s Cab.


On the morning of the hearing, on August 28, 2006, I received a copy of a Withdrawal of Notice of Appearance in this matter, which had been faxed to me by Thomas Pellish, Esquire, on Sunday, August 27, 2006, at 8:12 p.m.



An Initial Hearing convened, as scheduled, on Monday, August 28, 2006, at 10:00 a.m.  The Applicant appeared through its counsel Hugh A. Jones, Esquire.  Mr. Davis endeavored to appear on behalf of Charlie’s Cab, as Mr. Pellish had withdrawn his appearance.  Apparently due to the lack of attorney representation, Mr. Davis signed the OALJ Hearing Report (appearance sheet) as if Charlie’s Cab was a fictitious name under which Claude Davis was operating.
  Mr. Davis did not request a continuance.


Prior to the commencement of witness examination, I asked whether the parties wanted to discuss settlement, and each party declined.  Tr. 7.  I noted that the Prehearing Order required attorney representation at the hearing, and that Charlie’s Cab had failed to comply.  I further observed that, while Mr. Davis had apparently endeavored to transform Charlie’s Yellow Cab Inc from a corporation to a fictitious name under which Mr. Davis was doing business, this was not permissible.  Applicant’s counsel made an oral motion to dismiss the protest and that motion will be granted in the following Ordering Paragraphs.  Mr. Davis was not an attorney; therefore, I could not allow him to respond to the oral motion, as that would constitute the unauthorized practice of law.  See, Shortz v. Farrell, 327 Pa. 81, 193 A. 20 (1937).  


The proceeding concluded after Applicant’s counsel made a motion to dismiss the protest.  There were no witnesses presented and no exhibits introduced.  The record closed on August 28, 2006.  This matter is now ready for a decision.
FINDINGS OF FACT


1.
Applicant is Black Diamond Cab Company, Inc., a business corporation 

located at 527 W. Saylor Street, Atlas, PA, 17851, and with a mailing address of 212 W. Independence Street, Shamokin, PA 17872. 


2.
On March 20, 2006, Applicant’s president, Ernest J. Delbo, filed an Application with the Pennsylvania Public Utility Commission (Commission), seeking approval of the right to begin to transport, as a common carrier, by motor vehicle, persons, upon call or demand, in the Boroughs of Frackville, Mahanoy City, Ringtown, and  Shenandoah, and within an airline distance of ten (10) statute miles of the limits of said boroughs, all in Schuylkill County, Pennsylvania.  


3.
Timely protests were filed by Charlie’s Yellow Cab Inc (“Charlie’s Cab”) on April 27, 2006, and Randall Faust t/b/b/a Faust Taxi Service (“Faust Taxi”) on May 5, 2006.


4.
Charlie’s Cab is a business corporation as indicated in its filing with the Pennsylvania Department of State, with a registered office at 414 Centre Street, Apartment #3, Ashland, PA 17921 (#584463).  


5.
Black Diamond Cab Company, Inc. is also a business corporation and is registered as a business corporation with the Pennsylvania Department of State (#584532).


6.
Faust Taxi withdrew its protest in exchange for a restrictive amendment, which limited Black Diamond’s Application to within three (3) statute miles of Frackville, rather than ten (10) statute miles as in the original Application.  Tr. 4-5.


7.
The protest of Charlie’s Cab was never withdrawn.



8.
A Prehearing Order issued in this matter on July 25, 2006, concluded that, as both the Applicant and Charlie’s Cab were corporations, they must be represented at the hearing by counsel or risk dismissal.  Tr. 5.


9.
At the hearing held in this matter on August 28, 2006, Charlie’s Cab was not represented by counsel, but Black Diamond was represented by counsel.  Tr. 5-6.


10.
There was no continuance of the hearing sought or obtained by any party. 


11.
Claude M. Davis, who signed the appearance sheet purportedly on behalf of Charlie’s Cab, is not an attorney.  Tr. 9.  
DISCUSSION



This case involves whether a protest which was initially filed in the name of a natural person (Claude M. Davis) but which asserted standing on the basis of a corporate entity’s (Charlie’s Cab) competitive interest should be dismissed for failure of the corporation to be represented by counsel at the hearing. 


The Commission’s regulations at 52 Pa. Code §3.381(c)(1)(iv), which were in effect at the time of filing of the Application, require that protests contain a statement of the protestant’s interest, including a statement of adverse impact.  The protest herein which was ostensibly filed by Claude M. Davis, indicated an interest as a competitor under the name “Charlie’s Yellow Cab Company, Inc”, a registered Pennsylvania corporation.  Tr. 9.  In accordance with Pennsylvania. Department of State records (#584463), the correct name of the entity is “Charlie’s Yellow Cab Inc”, a Pennsylvania business corporation, created on March 3, 2006.


The protest stated that a competing application under the name of “Charlie’s Yellow Cab Company, Inc.” was pending before the Commission.  Commission records indicate that the application was docketed at Docket No. A-00122640, and is pending before ALJ Weismandel.


In order to have standing to file a protest, an entity must show a direct, immediate and substantial interest in the matter at issue.  William Penn Parking Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975).  Claude M. Davis has not shown any direct, immediate or substantial interest in Black Diamond’s Application, and it is only the corporate entity “Charlie’s Yellow Cab Inc” that has indicated standing due to a pending application in which it requested overlapping territory.



Since Mr. Davis’ only substantive interest in the protest was as a competitor in the name of “Charlie’s Yellow Cab Inc”, a Pennsylvania corporation, the protest must either be viewed as being filed by the corporate entity, or there is no standing to protest.  Accordingly, by Prehearing Order issued July 25, 2006, I ruled that the protest must be viewed as having been filed by the corporation.  Mr. Davis did not challenge this finding.


I also concluded that Black Diamond was a Pennsylvania corporation, as it is registered with the Department of State as such at #584532.  Since neither the Applicant nor Charlie’s Cab, both of which were found to be corporations, were initially represented by counsel, I directed that both entities be represented by counsel at the hearing or face dismissal.  The Commission recently ruled, in Snyderville, supra, that a corporation must be represented at a hearing by an attorney licensed to practice law in Pennsylvania.
At the hearing, Charlie’s Cab was not represented by counsel, but Mr. Davis endeavored to enter an appearance as a sole proprietorship, doing business under the fictitious name of “Charlie’s Yellow Cab Inc”.  A business corporation cannot instantaneously become a sole proprietorship at a hearing in order to avoid the requirement of attorney representation.
The Applicant was represented by counsel at the hearing.  Tr. 5-6.  Counsel for the Applicant moved to dismiss the protest as Charlie’s Cab had failed to comply with the Prehearing Order, in that it had not retained counsel for the hearing.  Tr. 7-10.  I could not even permit Mr. Davis to respond to the motion to dismiss as to do so would have condoned the unauthorized practice of law.  As decided by the Pennsylvania Supreme Court in Shortz, supra, the practice of law includes presentation of arguments in order to assist the deciding official in the proper interpretation and enforcement of the law.  
Applicant’s motion to dismiss the protest should be granted.  Charlie’s Cab, a Pennsylvania corporation, did not comply with my Prehearing Order, which required attorney representation at hearings.  In Treffinger v. PPL Utilities Corp., 2003 Pa. PUC LEXIS 3 (March 3, 2003), the Commission ruled that parties must comply with ALJ rulings, and that failure to do so is a sufficient basis to dismiss a Complaint.  Also, in Snyderville, supra, the Commission ruled that a corporation must be represented at a Commission hearing by an attorney licensed to practice law in Pennsylvania.  As the protest is being dismissed, Black Diamond’s Application is now unprotested and can be transferred to the Bureau of Transportation and Safety for administrative processing.
Applicant’s counsel also made a second oral motion and requested that I strike a portion of the protest which averred that Applicant only intended to provide cab service between the hours of 8:30 a.m. to 4:30 p.m.  Applicant’s counsel asserted that this averment is not supported by the wording of the Application.  Tr. 7-8.  This statement in the protest is a factual allegation which would need to be proved in a hearing.  However, as I am dismissing the entire protest, the motion to strike is denied as moot.
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C.S. §§102, 1103.



2.
In order to have standing to file a protest, an entity must show a direct, immediate and substantial interest in the matter at issue.  William Penn Parking Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975).  Claude M. Davis has not shown any direct, immediate or substantial interest in Black Diamond’s Application, and it is only the corporate entity “Charlie’s Yellow Cab Inc” that averred a sufficient basis for standing due to a pending application in which it requested overlapping territory.



3.
A corporation must be represented at a Commission hearing by an attorney licensed to practice law in Pennsylvania.  52 Pa. Code §§1.21 and 1.22; see also, Snyderville Community Development Corporation v. Philadelphia Gas Works, Docket No. C-20055032, Opinion and Order entered July 31, 2006.


4.
Parties must comply with ALJ rulings, and failure to do so is a sufficient basis for a dismissal of a party from the proceeding. Treffinger v. PPL Utilities Corp., 2003 Pa. PUC LEXIS 3 (March 3, 2003). 
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Protest of Charlie’s Yellow Cab Inc, which was filed in the name of Claude M. Davis, is hereby dismissed.
2.
That the Application of Black Diamond Cab Company, Inc, filed at Docket No. A-00122566, is hereby reassigned and transferred to the Commission’s Bureau of Transportation and Safety for processing under modified procedures.

Date:
September 5, 2006



_______________________________







Kandace F. Melillo







Administrative Law Judge
	�	According to Corporation Bureau records (entity #584463), the correct name for the corporation is Charlie’s Yellow Cab Inc, with no period after “Inc”, and I will also be using the correct corporate name in the Initial Decision.


	�	See, Application of Charlie’s Yellow Cab, Inc, Docket No. A-00122640.


	�	Mr. Davis signed the hearing appearance sheet as Claude Davis, d/b/a Charlie’s Yellow Cab.  Individuals which are operating under fictitious names as sole proprietorships may proceed without counsel, so long as the name is registered as a fictitious name with the Department of State.  As noted previously, Charlie’s Yellow Cab Inc is listed as a business corporation with the Department of State and not as a fictitious name.
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